1. Introduction

The Licensing Act 2003

Licensing objectives and aims

1.2 The legislation provides a clear focus on the promotion of four statutory objectives which must
be addressed when licensing functions are undertaken.

1.3 The licensing objectives are:

e The prevention of crime and disorder;
o Public safety;

e The prevention of public nuisance; and
e The protection of children from harm.

1.4 Each objective is of equal importance. There are no other statutory licensing objectives, so that
the promotion of the four objectives is a paramount consideration at all times.

1.5 However, the legislation also supports a number of other key aims and purposes. These are
vitally important and should be principal aims for everyone involved in licensing work. They
include:

e protecting the public and local residents from crime, anti-social behaviour and noise nuisance
caused by irresponsible licensed premises;

« giving the police and licensing authorities the powers they need to effectively manage and
police the night-time economy and take action against those premises that are causing
problems;

e recognising the important role which pubs and other licensed premises play in our local
communities by minimising the regulatory burden on business, encouraging innovation and
supporting responsible premises;

e providing a regulatory framework for alcohol which reflects the needs of local communities and
empowers local authorities to make and enforce decisions about the most appropriate licensing
strategies for their local area; and

e encouraging greater community involvement in licensing decisions and giving local residents
the opportunity to have their say regarding licensing decisions that may affect them.



The guidance

1.6 Section 182 of the 2003 Act provides that the Secretary of State must issue and, from time to
time, may revise guidance to licensing authorities on the discharge of their functions under the
2003 Act. This revised guidance takes effect as soon as it is published. Where a licence
application was made prior to the publication of the revised guidance, it should be processed in
accordance with the guidance in effect at the time at which the application was made; the revised
guidance does not apply retrospectively. However, all applications received by the licensing
authority on or after the date the revised guidance was published should be processed in
accordance with the revised guidance.

Purpose

1.7 This Guidance is provided to licensing authorities in relation to the carrying out of their
functions under the 2003 Act. It also provides information to magistrates’ courts hearing appeals
against licensing decisions and has been made widely available for the benefit of those who run
licensed premises, their legal advisers and the general public. It is a key medium for promoting
best practice, ensuring consistent application of licensing powers across England and Wales and
for promoting fairness, equal treatment and proportionality.

Legal status

1.9 Section 4 of the 2003 Act provides that, in carrying out its functions, a licensing authority must
‘have regard to’ guidance issued by the Secretary of State under section 182. This Guidance is
therefore binding on all licensing authorities to that extent. However, this Guidance cannot
anticipate every possible scenario or set of circumstances that may arise and, as long as licensing
authorities have properly understood this Guidance, they may depart from it if they have good
reason to do so and can provide full reasons. Departure from this Guidance could give rise to an
appeal or judicial review, and the reasons given will then be a key consideration for the courts
when considering the lawfulness and merits of any decision taken.

1.10 Nothing in this Guidance should be taken as indicating that any requirement of licensing law
or any other law may be overridden (including the obligations placed on any public authorities
under human rights legislation). This Guidance does not in any way replace the statutory
provisions of the 2003 Act or add to its scope and licensing authorities should note that
interpretation of the 2003 Act is a matter for the courts. Licensing authorities and others using this
Guidance must take their own professional and legal advice about its implementation.



Licensing policies

1.11 Section 5 of the 2003 Act requires a licensing authority to determine and publish a statement
of its licensing policy at least once every five years. The policy must be published before it carries
out any licensing functions under the 2003 Act.

1.12 However, determining and publishing a statement of its policy is a licensing function and as
such the authority must have regard to this Guidance when taking this step. A licensing authority
may depart from its own policy if the individual circumstances of any case merit such a decision in
the interests of the promotion of the licensing objectives. But once again, it is important that it
should be able to give full reasons for departing from its published statement of licensing policy.
Where revisions to this Guidance are issued by the Secretary of State, there may be a period of
time when the licensing policy statement is inconsistent with the Guidance (for example, during
any consultation by the licensing authority). In these circumstances, the licensing authority should
have regard, and give appropriate weight, to this Guidance and its own existing licensing policy
statement.

General principles

1.15 If an application for a premises licence or club premises certificate has been made lawfully
and there have been no representations from responsible authorities or other persons, the
licensing authority must grant the application, subject only to conditions that are consistent with the
operating schedule and relevant mandatory conditions. It is recommended that licence applicants
contact responsible authorities when preparing their operating schedules.

Licence conditions — general principles

1.16 Conditions on a premises licence or club premises certificate are important in setting the

parameters within which premises can lawfully operate. The use of wording such as “must”, “shall”
and “will” is encouraged. Licence conditions:

e must be appropriate for the promotion of the licensing objectives;

e must be precise and enforceable;

e must be unambiguous and clear in what they intend to achieve,

« should not duplicate other statutory requirements or other duties or responsibilities placed on
the employer by other legislation;

e must be tailored to the individual type, location and characteristics of the premises and events
concerned,

« should not be standardised and may be unlawful when it cannot be demonstrated that they are
appropriate for the promotion of the licensing objectives in an individual case;

« should not replicate offences set out in the 2003 Act or other legislation;

« should be proportionate, justifiable and be capable of being met;



e cannot seek to manage the behaviour of customers once they are beyond the direct
management of the licence holder and their staff, but may impact on the behaviour of
customers in the immediate vicinity of the premises or as they enter or leave; and

e should be written in a prescriptive format.

Each application on its own merits

1.17 Each application must be considered on its own merits and in accordance with the licensing
authority’s statement of licensing policy; for example, if the application falls within the scope of a
cumulative impact policy. Conditions attached to licences and certificates must be tailored to the
individual type, location and characteristics of the premises and events concerned. This is
essential to avoid the imposition of disproportionate and overly burdensome conditions on
premises where there is no need for such conditions. Standardised conditions should be avoided
and indeed may be unlawful where they cannot be shown to be appropriate for the promotion of
the licensing objectives in an individual case.

Other relevant legislation

1.19 While licence conditions should not duplicate other statutory provisions, licensing authorities
and licensees should be mindful of requirements and responsibilities placed on them by other
legislation. Legislation which may be relevant includes:

The Gambling Act 2005

The Environmental Protection Act 1990

The Noise Act 1996

The Clean Neighbourhoods and Environmental Act 2005

The Regulatory Reform (Fire Safety) Order 2005

The Health and Safety at Work etc. Act 1974

The Equality Act 2010

The Immigration Act 2016

Regulators’ Code under the Legislative and Regulatory Reform Act 2006

2. The licensing objectives

Crime and disorder



2.1 Licensing authorities should look to the police as the main source of advice on crime and
disorder. They should also seek to involve the local Community Safety Partnership (CSP).

2.3 Conditions should be targeted on deterrence and preventing crime and disorder including the
prevention of illegal working in licensed premises (see paragraph 10.10). For example, where
there is good reason to suppose that disorder may take place, the presence of closed-circuit
television (CCTV) cameras both inside and immediately outside the premises can actively deter
disorder, nuisance, anti-social behaviour and crime generally. Some licence holders may wish to
have cameras on their premises for the prevention of crime directed against the business itself, its
staff, or its customers. But any condition may require a broader approach, and it may be
appropriate to ensure that the precise location of cameras is set out on plans to ensure that certain
areas are properly covered and there is no subsequent dispute over the terms of the condition.

2.4 The inclusion of radio links and ring-round phone systems should be considered an
appropriate condition for public houses, bars and nightclubs operating in city and town centre
leisure areas with a high density of licensed premises. These systems allow managers of licensed
premises to communicate instantly with the police and facilitate a rapid response to any disorder
which may be endangering the customers and staff on the premises.

2.5 Conditions relating to the management competency of designated premises supervisors
should not normally be attached to premises licences. It will normally be the responsibility of the
premises licence holder as an employer, and not the licensing authority, to ensure that the
managers appointed at the premises are competent and appropriately trained. The designated
premises supervisor is the key person who will usually be responsible for the day to day
management of the premises by the premises licence holder, including the prevention of disorder.
A condition of this kind may only be justified as appropriate in rare circumstances where it can be
demonstrated that, in the circumstances associated with particular premises, poor management
competency could give rise to issues of crime and disorder and public safety.

2.6 The prevention of crime includes the prevention of immigration crime including the prevention
of illegal working in licensed premises. Licensing authorities should work with Home Office
Immigration Enforcement, as well as the police, in respect of these matters. Licence conditions
that are considered appropriate for the prevention of illegal working in licensed premises might
include requiring a premises licence holder to undertake right to work checks on all staff employed
at the licensed premises or requiring that evidence of a right to work check, either physical or
digital (e.g. a copy of any document checked as part of a right to work check or a clear copy of the
online right to work check) are retained at the licensed premises.

Public safety

2.7 Licence holders have a responsibility to ensure the safety of those using their premises, as a
part of their duties under the 2003 Act. This concerns the safety of people using the relevant
premises rather than public health which is addressed in other legislation. Physical safety includes
the prevention of accidents and injuries and other immediate harms that can result from alcohol
consumption such as unconsciousness or alcohol poisoning. Conditions relating to public safety
may also promote the crime and disorder objective as noted above. There will of course be
occasions when a public safety condition could incidentally benefit a person’s health more



generally, but it should not be the purpose of the condition as this would be outside the licensing
authority’s powers (be ultra vires) under the 2003 Act. Conditions should not be imposed on a
premises licence or club premises certificate which relate to cleanliness or hygiene.

2.8 A number of matters should be considered in relation to public safety. These may include:

o Fire safety;

« Ensuring appropriate access for emergency services such as ambulances;

o Good communication with local authorities and emergency services, for example
communications networks with the police and signing up for local incident alerts (see paragraph
2.4 above);

o Ensuring the presence of trained first aiders on the premises and appropriate first aid kits;

o Ensuring the safety of people when leaving the premises (for example, through the provision of
information on late-night transportation);

o Ensuring appropriate and frequent waste disposal, particularly of glass bottles;

« Ensuring appropriate limits on the maximum capacity of the premises (see paragraphs 2.12-
2.13, and Chapter 10; and

« Considering the use of CCTV in and around the premises (as noted in paragraph 2.3 above,
this may also assist with promoting the crime and disorder objective).

2.9 The measures that are appropriate to promote public safety will vary between premises and
the matters listed above may not apply in all cases. As set out in Chapter 8 (8.38- 8.46), applicants
should consider when making their application which steps it is appropriate to take to promote the
public safety objective and demonstrate how they achieve that.

Ensuring safe departure of those using the premises

2.10 Licence holders should make provision to ensure that premises users safely leave their
premises. Measures that may assist include:

« Providing information on the premises of local taxi companies who can provide safe
transportation home; and

« Ensuring adequate lighting outside the premises, particularly on paths leading to and from the
premises and in car parks.

Maintenance and repair

2.11 Where there is a requirement in other legislation for premises open to the public or for
employers to possess certificates attesting to the safety or satisfactory nature of certain equipment
or fixtures on the premises, it would be inappropriate for a licensing condition to require
possession of such a certificate. However, it would be permissible to require as a condition of a
licence or certificate, if appropriate, checks on this equipment to be conducted at specified
intervals and for evidence of these checks to be retained by the premises licence holder or club
provided this does not duplicate or gold-plate a requirement in other legislation. Similarly, it would
be permissible for licensing authorities, if they receive relevant representations from responsible
authorities or any other persons, to attach conditions which require equipment of particular



standards to be maintained on the premises. Responsible authorities — such as health and safety
authorities — should therefore make their expectations clear in this respect to enable prospective
licence holders or clubs to prepare effective operating schedules and club operating schedules.

Safe capacities

2.12 “Safe capacities” should only be imposed where appropriate for the promotion of public safety
or the prevention of disorder on the relevant premises. For example, if a capacity has been
imposed through other legislation, it would be inappropriate to reproduce it in a premises licence.
Indeed, it would also be wrong to lay down conditions which conflict with other legal requirements.
However, if no safe capacity has been imposed through other legislation, a responsible authority
may consider it appropriate for a new capacity to be attached to the premises which would apply at
any material time when the licensable activities are taking place and make representations to that
effect. For example, in certain circumstances, capacity limits may be appropriate in preventing
disorder, as overcrowded venues can increase the risks of crowds becoming frustrated and
hostile.

2.13 The permitted capacity is a limit on the number of persons who may be on the premises at
any time, following a recommendation by the relevant fire and rescue authority under the
Regulatory Reform (Fire Safety) Order 2005. For any application for a premises licence or club
premises certificate for premises without an existing permitted capacity where the applicant wishes
to take advantage of the special provisions set out in section 177 of the 2003 Actleneell the
applicant should conduct their own risk assessment as to the appropriate capacity of the premises.
They should send their recommendation to the fire and rescue authority which will consider it and
decide what the “permitted capacity” of those premises should be.

2.14 Public safety may include the safety of performers appearing at any premises, but does not
extend to the prevention of injury from participation in a boxing or wrestling entertainment.

Public nuisance

2.15 The 2003 Act enables licensing authorities and responsible authorities, through
representations, to consider what constitutes public nuisance and what is appropriate to prevent it
in terms of conditions attached to specific premises licences and club premises certificates. It is
therefore important that in considering the promotion of this licensing objective, licensing
authorities and responsible authorities focus on the effect of the licensable activities at the specific
premises on persons living and working (including those carrying on business) in the area around
the premises which may be disproportionate and unreasonable. The issues will mainly concern
noise nuisance, light pollution, noxious smells and litter.

2.16 Public nuisance is given a statutory meaning in many pieces of legislation. It is however not
narrowly defined in the 2003 Act and retains its broad common law meaning. It may include in
appropriate circumstances the reduction of the living and working amenity and environment of
other persons living and working in the area of the licensed premises. Public nuisance may also
arise as a result of the adverse effects of artificial light, dust, odour and insects or where its effect
is prejudicial to health.
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2.17 Conditions relating to noise nuisance will usually concern steps appropriate to control the
levels of noise emanating from premises. This might be achieved by a simple measure such as
ensuring that doors and windows are kept closed after a particular time, or persons are not
permitted in garden areas of the premises after a certain time. More sophisticated measures like
the installation of acoustic curtains or rubber speaker mounts to mitigate sound escape from the
premises may be appropriate. However, conditions in relation to live or recorded music may not be
enforceable in circumstances where the entertainment activity itself is not licensable (see chapter
16). Any conditions appropriate to promote the prevention of public nuisance should be tailored to
the type, nature and characteristics of the specific premises and its licensable activities. Licensing
authorities should avoid inappropriate or disproportionate measures that could deter events that
are valuable to the community, such as live music. Noise limiters, for example, are expensive to
purchase and install and are likely to be a considerable burden for smaller venues.

2.18 As with all conditions, those relating to noise nuisance may not be appropriate in certain
circumstances where provisions in other legislation adequately protect those living in the area of
the premises. But as stated earlier in this Guidance, the approach of licensing authorities and
responsible authorities should be one of prevention and when their powers are engaged, licensing
authorities should be aware of the fact that other legislation may not adequately cover concerns
raised in relevant representations and additional conditions may be appropriate.

2.19 Where applications have given rise to representations, any appropriate conditions should
normally focus on the most sensitive periods. For example, the most sensitive period for people
being disturbed by unreasonably loud music is at night and into the early morning when residents
in adjacent properties may be attempting to go to sleep or are sleeping. This is why there is still a
need for a licence for performances of live music between 11 pm and 8 am. In certain
circumstances, conditions relating to noise emanating from the premises may also be appropriate
to address any disturbance anticipated as customers enter and leave.

2.20 Measures to control light pollution will also require careful thought. Bright lighting outside
premises which is considered appropriate to prevent crime and disorder may itself give rise to light
pollution for some neighbours. Applicants, licensing authorities and responsible authorities will
need to balance these issues.

2.21 Beyond the immediate area surrounding the premises, these are matters for the personal
responsibility of individuals under the law. An individual who engages in anti- social behaviour is
accountable in their own right. However, it would be perfectly reasonable for a licensing authority
to impose a condition, following relevant representations, that requires the licence holder or club to
place signs at the exits from the building encouraging patrons to be quiet until they leave the area,
or that, if they wish to smoke, to do so at designated places on the premises instead of outside,
and to respect the rights of people living nearby to a peaceful night.

Protection of children from harm

2.22 The protection of children from harm includes the protection of children from moral,
psychological and physical harm. This includes not only protecting children from the harms
associated directly with alcohol consumption but also wider harms such as exposure to strong
language and sexual expletives (for example, in the context of exposure to certain films or adult
entertainment). Licensing authorities must also consider the need to protect children from sexual
exploitation when undertaking licensing functions.



2.23 The Government believes that it is completely unacceptable to sell alcohol to children.
Conditions relating to the access of children where alcohol is sold and which are appropriate to
protect them from harm should be carefully considered. Moreover, conditions restricting the access
of children to premises should be strongly considered in circumstances where:

e adult entertainment is provided,;

« a member or members of the current management have been convicted for serving alcohol to
minors or with a reputation for allowing underage drinking (other than in the context of the
exemption in the 2003 Act relating to 16 and 17 year olds consuming beer, wine and cider when
accompanied by an adult during a table meal);

e itis known that unaccompanied children have been allowed access;

o thereis a known association with drug taking or dealing; or

e in some cases, the premises are used exclusively or primarily for the sale of alcohol for
consumption on the premises.

2.24 1t is also possible that activities, such as adult entertainment, may take place at certain times
on premises but not at other times. For example, premises may operate as a café bar during the
day providing meals for families but also provide entertainment with a sexual content after 8.00pm.
It is not possible to give an exhaustive list of what amounts to entertainment or services of an adult
or sexual nature. Applicants, responsible authorities and licensing authorities will need to consider
this point carefully. This would broadly include topless bar staff, striptease, lap-, table- or pole-
dancing, performances involving feigned violence or horrific incidents, feigned or actual sexual
acts or fetishism, or entertainment involving strong and offensive language.

2.25 Applicants must be clear in their operating schedules about the activities and times at which
the events would take place to help determine when it is not appropriate for children to enter the
premises. Consideration should also be given to the proximity of premises to schools and youth
clubs so that applicants take appropriate steps to ensure that advertising relating to their premises,
or relating to events at their premises, is not displayed at a time when children are likely to be near
the premises.

2.26 Licensing authorities and responsible authorities should expect applicants, when preparing an
operating schedule or club operating schedule, to set out the steps to be taken to protect children
from harm when on the premises.

2.27 Conditions, where they are appropriate, should reflect the licensable activities taking place on
the premises. In addition to the mandatory condition regarding age verification, other conditions
relating to the protection of children from harm can include:

e restrictions on the hours when children may be present;

« restrictions or exclusions on the presence of children under certain ages when particular
specified activities are taking place;

e restrictions on the parts of the premises to which children may have access;

e age restrictions (below 18);

e restrictions or exclusions when certain activities are taking place;

e requirements for an accompanying adult (including for example, a combination of requirements
which provide that children under a particular age must be accompanied by an adult); and

« full exclusion of people under 18 from the premises when any licensable activities are taking
place.

2.28 Please see also Chapter 10 for details about the Licensing Act 2003 (Mandatory Licensing
Conditions) Order 2010.



2.29 Licensing authorities should give considerable weight to representations about child
protection matters. In addition to the responsible authority whose functions relate directly to child
protection, the Director of Public Health may also have access to relevant evidence to inform such
representations. These representations may include, amongst other things, the use of health data
about the harms that alcohol can cause to underage drinkers. Where a responsible authority, or
other person, presents evidence to the licensing authority linking specific premises with harms to
children (such as ambulance data or emergency department attendances by persons under 18
years old with alcohol- related illnesses or injuries) this evidence should be considered, and the
licensing authority should also consider what action is appropriate to ensure this licensing
objective is effectively enforced. In relation to applications for the grant of a licence in areas where
evidence is presented on high levels of alcohol-related harms in persons aged under 18, it is
recommended that the licensing authority considers what conditions may be appropriate to ensure
that this objective is promoted effectively.

2.30 The 2003 Act provides that, where a premises licence or club premises certificate authorises
the exhibition of a film, it must include a condition requiring the admission of children to films to be
restricted in accordance with recommendations given either by a body designated under section 4
of the Video Recordings Act 1984 specified in the licence (the British Board of Film Classification is
currently the only body which has been so designated) or by the licensing authority itself. Further
details are given in Chapter 10.

2.31 Theatres may present a range of diverse activities and entertainment including, for example,
variety shows incorporating adult entertainment. It is appropriate in these cases for a licensing
authority to consider restricting the admission of children in such circumstances. Entertainments
may also be presented at theatres specifically for children. It will be appropriate to consider
whether a condition should be attached to a premises licence or club premises certificate which
requires the presence of a sufficient number of adult staff on the premises to ensure the wellbeing
of the children during any emergency.

3. Licensable activities

6. Club premises certificates



6.1 This Chapter covers the administration of the processes for issuing, varying, and reviewing
club premises certificates and other associated procedures.

General

6.2 Clubs are organisations where members have joined together for particular social, sporting or
political purposes. They may then combine to buy alcohol in bulk as members of the organisation
to supply in the club.

6.3 Technically the club only sells alcohol by retail at such premises to guests. Where members
purchase alcohol, there is no sale (as the member owns part of the alcohol stock) and the money
passing across the bar is merely a mechanism to preserve equity between members where one
may consume more than another.

6.4 Only ‘qualifying’ clubs may hold club premises certificates. In order to be a qualifying club, a
club must have at least 25 members and meet the qualifying conditions set out in paragraph 6.9.
The grant of a club premises certificate means that a qualifying club is entitled to certain benefits.
These include:

« the authority to supply alcohol to members and sell it to guests on the premises to which the
certificate relates without the need for any member or employee to hold a personal licence;

« the authority to provide late night refreshment to members of the club without requiring
additional authorisation;

« more limited rights of entry for the police and authorised persons because the premises are
considered private and not generally open to the public; and

o exemption from orders of the magistrates’ court for the closure of all licensed premises in an
area when disorder is happening or expected.

6.5 Qualifying clubs should not be confused with proprietary clubs, which are clubs run
commercially by individuals, partnerships or businesses for profit. These require a premises
licence and are not qualifying clubs.

6.6 A qualifying club will be permitted under the terms of a club premises certificate to sell and
supply alcohol to its members and their guests only. Instant membership is not permitted and
members must wait at least two days between their application and their admission to the club. A
gualifying club may choose to apply for a premises licence if it decides that it wishes to offer its
facilities commercially for use by the general public, including the sale of alcohol to them.
However, an individual on behalf of a club may give temporary event notices. See Chapter 7.

6.7 The 2003 Act does not prevent visitors to a qualifying club being supplied with alcohol as long
as they are ‘guests’ of any member of the club , and nothing in the 2003 Act prevents the
admission of such people as guests without prior notice. The 2003 Act does not define “guest” and
whether or not somebody is a genuine guest would in all cases be a question of fact.

6.8 There is no mandatory requirement under the 2003 Act for guests to be signed in by a member
of the club. However, a point may be reached where a club is providing commercial services to the
general public in a way that is contrary to its qualifying club status. It is at this point that the club
would no longer be conducted in “good faith” and would no longer meet “general condition 3” for
qualifying clubs in section 62 of the 2003 Act. Under the 2003 Act, the licensing authority must



decide when a club has ceased to operate in “good faith” and give the club a notice withdrawing
the club premises certificate. The club is entitled to appeal against such a decision to a
magistrates’ court. Unless the appeal is successful, the club would need to apply for a premises
licence to authorise licensable activities taking place there.

Qualifying conditions

6.9 Section 62 of the 2003 Act sets out five general conditions which a relevant club must meet to
be a qualifying club. Section 63 also sets out specified matters for licensing authorities to enable
them to determine whether a club is established and conducted in good faith — the third qualifying
condition. Section 64 sets out additional conditions which only need to be met by clubs intending to
supply alcohol to members and guests. Section 90 of the 2003 Act gives powers to the licensing
authority to issue a notice to a club withdrawing its certificate where it appears that it has ceased to
meet the qualifying conditions. There is a right of appeal against such a decision.

Associate members and guests

6.10 As well as their own members and guests, qualifying clubs are also able to admit associate
members and their guests (i.e. members and guests from another ‘recognised club’ as defined by
section 193 of the 2003 Act) to the club premises when qualifying club activities are being carried
on without compromising the use of their club premises certificate.

Applications for the grant or variation of club premises certificates

6.11 The arrangements for applying for or seeking to vary club premises certificates are extremely
similar to those for a premises licence. Clubs may also use the minor variation process to make
small changes to their certificates as long as these could have no adverse impact on the licensing
objectives. Licensing authorities should refer to Chapter 8 of this Guidance on the handling of such
applications. Licensing authorities do not have to satisfy themselves that applicants for club
premises certificates are entitled to work in the UK before issuing a club premises certificate.
Consequently, Home Office Immigration Enforcement is not a responsible authority in relation to
club premises certificates.

6.12 In addition to a plan of the premises and a club operating schedule, clubs must also include
the rules of the club with their application (as well as making a declaration to the licensing authority
in accordance with regulations made under the 2003 Act). On notifying any alteration to these
rules to the licensing authority, the club is required to pay a fee set down in regulations. Licensing
authorities cannot require any changes to the rules to be made as a condition of receiving a
certificate unless relevant representations have been made. However, if a licensing authority is
satisfied that the rules of a club indicate that it does not meet the qualifying conditions in the 2003
Act, a club premises certificate should not be granted.



Steps needed to promote the licensing objectives

6.13 Club operating schedules prepared by clubs, must include the steps it intends to take to
promote the licensing objectives. These will be translated into conditions included in the certificate,
unless the conditions have been modified by the licensing authority following consideration of
relevant representations. Guidance on these conditions is given in Chapter 10 of this Guidance.

8. Applications for premises licences

8.2 Section 13 of the 2003 Act defines the parties holding important roles in the context of
applications, inspection, monitoring and reviews of premises licences.

Authorised persons

8.3 The first group —“authorised persons”— are bodies empowered by the 2003 Act to carry out
inspection and enforcement roles. The police and immigration officers are not included because
they are separately empowered by the 2003 Act to carry out their duties.

8.4 For all premises, the authorised persons include:

« oOfficers of the licensing authority;

« fire inspectors;

e inspectors with responsibility in the licensing authority’s area for the enforcement of the Health
and Safety at Work etc Act 1974;

« Officers of the local authority exercising environmental health functions

8.5 Local authority officers will most commonly have responsibility for the enforcement of health
and safety legislation, but the Health and Safety Executive is responsible for certain premises. In
relation to vessels, authorised persons also include an inspector or a surveyor of ships appointed
under section 256 of the Merchant Shipping Act 1995. These would normally be officers acting on
behalf of the Maritime and Coastguard Agency. The Secretary of State may prescribe other
authorised persons by means of regulations, but has not currently prescribed any additional
bodies. If any are prescribed, details will be made available on the GOV.UK website.

8.6 Where an immigration officer has reason to believe that any premises are being used for a
licensable activity, the officer may enter the premises with a view to seeing whether an offence
under any of the Immigration Acts is being committed in connection with the licensable activity.



Responsible authorities

8.7 The second group —“responsible authorities™— are public bodies that must be fully notified of
applications and that are entitled to make representations to the licensing authority in relation to
the application for the grant, variation or review of a premises licence. These representations must
still be considered ‘relevant’ by the licensing authority and relate to one or more of the licensing
objectives. For all premises, responsible authorities include:

« the relevant licensing authority and any other licensing authority in whose area part of the
premises is situated;

« the chief officer of police;

« the local fire and rescue authority;

« the relevant enforcing authority under the Health and Safety at Work etc Act 1974,

o the local authority with responsibility for environmental health;

« the local planning authority;

« abody that represents those who are responsible for, or interested in, matters relating to the
protection of children from harm;

e each local authority’s Director of Public Health (DPH) in Englandiree4 gnd Local Health Boards
(in Wales);

« the local weights and measures authority (trading standards); and

« Home Office Immigration Enforcement (on behalf of the Secretary of State).

8.8 The licensing authority should indicate in its statement of licensing policy which body it
recognises to be competent to advise it on the protection of children from harm. This may be the
local authority social services department, the Local Safeguarding Children Board or another
competent body. This is important as applications for premises licences have to be copied to the
responsible authorities in order for them to make any representations they think are relevant.

Other persons

8.13 As well as responsible authorities, any other person can play a role in a number of licensing
processes under the 2003 Act. This includes any individual, body or business entitled to make
representations to licensing authorities in relation to applications for the grant, variation, minor
variation or review of premises licences and club premises certificates, regardless of their
geographic proximity to the premises. In addition, these persons may themselves seek a review of
a premises licence. Any representations made by these persons must be ‘relevant’, in that the
representation relates to one or more of the licensing objectives. It must also not be considered by
the licensing authority to be frivolous or vexatious. In the case of applications for reviews, there is
an additional requirement that the grounds for the review should not be considered by the licensing
authority to be repetitious. Chapter 9 of this guidance (paragraphs 9.4 to 9.10) provides more
detail on the definition of relevant, frivolous and vexatious representations.

8.14 While any of these persons may act in their own right, they may also request that a
representative makes the representation to the licensing authority on their behalf. A representative
may include a legal representative, a friend, a Member of Parliament, a Member of the Welsh
Government, or a local ward or parish councillor who can all act in such a capacity.
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Steps to promote the licensing objectives

8.41 In completing an operating schedule, applicants are expected to have regard to the statement
of licensing policy for their area. They must also be aware of the expectations of the licensing
authority and the responsible authorities as to the steps that are appropriate for the promotion of
the licensing objectives, and to demonstrate knowledge of their local area when describing the
steps they propose to take to promote the licensing objectives. Licensing authorities and
responsible authorities are expected to publish information about what is meant by the promotion
of the licensing objectives and to ensure that applicants can readily access advice about these
matters. However, applicants are also expected to undertake their own enquiries about the area in
which the premises are situated to inform the content of the application.

8.42 Applicants are, in particular, expected to obtain sufficient information to enable them to
demonstrate, when setting out the steps they propose to take to promote the licensing objectives,
that they understand:

« the layout of the local area and physical environment including crime and disorder hotspots,
proximity to residential premises and proximity to areas where children may congregate;

e any risk posed to the local area by the applicants’ proposed licensable activities; and

« any local initiatives (for example, local crime reduction initiatives or voluntary schemes including
local taxi-marshalling schemes, street pastors and other schemes) which may help to mitigate
potential risks.

8.43 Applicants are expected to include positive proposals in their application on how they will
manage any potential risks. Where specific policies apply in the area (for example, a cumulative
impact assessment), applicants are also expected to demonstrate an understanding of how the
policy impacts on their application; any measures they will take to mitigate the impact; and why
they consider the application should be an exception to the policy.

8.44 1t is expected that enquiries about the locality will assist applicants when determining the
steps that are appropriate for the promotion of the licensing objectives. For example, premises with
close proximity to residential premises should consider what effect this will have on their smoking,
noise management and dispersal policies to ensure the promotion of the public nuisance objective.
Applicants must consider all factors which may be relevant to the promotion of the licensing
objectives, and where there are no known concerns, acknowledge this in their application.

8.45 The majority of information which applicants will require should be available in the licensing
policy statement in the area. Other publicly available sources which may be of use to applicants
include:

o the Crime Mapping website;

« Neighbourhood Statistics websites;

e Wwebsites or publications by local responsible authorities;

e websites or publications by local voluntary schemes and initiatives; and
e on-line mapping tools.



8.46 While applicants are not required to seek the views of responsible authorities before formally
submitting their application, they may find them to be a useful source of expert advice on local
issues that should be taken into consideration when making an application. Licensing authorities
may wish to encourage co-operation between applicants, responsible authorities and, where
relevant, local residents and businesses before applications are submitted in order to minimise the
scope for disputes to arise.

8.47 Applicants are expected to provide licensing authorities with sufficient information in this
section to determine the extent to which their proposed steps are appropriate to promote the
licensing objectives in the local area. Applications must not be based on providing a set of
standard conditions to promote the licensing objectives and applicants are expected to make it
clear why the steps they are proposing are appropriate for the premises.

8.48 All parties are expected to work together in partnership to ensure that the licensing objectives
are promoted collectively. Where there are no disputes, the steps that applicants propose to take
to promote the licensing objectives, as set out in the operating schedule, will very often translate
directly into conditions that will be attached to premises licences with the minimum of fuss.

8.49 For some premises, it is possible that no measures will be appropriate to promote one or
more of the licensing objectives, for example, because they are adequately covered by other
existing legislation. It is however important that all operating schedules should be precise and clear
about the consideration given to the licensing objectives and any measures that are proposed to
promote them.

Variations

Introduction

8.50 Where a premises licence holder wishes to amend the licence, the 2003 Act in most cases
permits an application to vary to be made rather than requiring an application for a new premises
licence. The process to be followed will depend on the nature of the variation and its potential
impact on the licensing objectives. Applications to vary can be made electronically via GOV.UK or
by means of the licensing authority’s own electronic facility following the procedures set out above.

Simplified processes

8.51 There are simplified processes for making applications, or notifying changes, in the following
cases:

« achange of the name or address of someone named in the licence (section 33);

e an application to vary the licence to specify a new individual as the designated premises
supervisor (DPS) (section 37);

e arequestto be removed as the designated premises supervisor (section 41);

« an application by a licence holder in relation to community premises authorised to sell alcohol to
remove the usual mandatory conditions set out in sections 19(2) and 19(3) of the 2003 Act
concerning the supervision of alcohol sales by a personal licence holder and the need for a
DPS who holds a personal licence (sections 25A and 41D); and

« an application for minor variation of a premises licence (sections 41A to 41C) or club premises
certificate (sections 86A to 86C).



8.52 If an application to specify a new DPS or to remove the mandatory conditions concerning the
supervision of alcohol sales is made electronically via GOV.UK or the licensing authority’s own
electronic facility, the authority must notify the police no later than the first working day after the
application is given.

8.53 Where a simplified process requires the applicant (if they are not also the personal licence
holder) to copy the application to the licence holder for information, this will apply regardless of
whether the application is made in writing or electronically.

Otherwise the general guidance set out above (paragraphs 8.21 to 8.29) on electronic applications
applies.

Minor variations process

8.54 Variations to premises licences or club premises certificates that could not impact adversely
on the licensing objectives are subject to a simplified ‘minor variations’ process. Under this
process, the applicant is not required to advertise the variation in a newspaper or circular, or copy
it to responsible authorities. However, they must display it on a white notice (to distinguish it from
the blue notice used for full variations and new applications). The notice must comply with the
requirements set out in regulation 26A of the Licensing Act 2003 (Premises licences and club
premises certificates) Regulations 2005. In accordance with those regulations, the notice must be
displayed for a period of ten working days starting on the working day after the minor variation
application was given to the licensing authority.

8.55 On receipt of an application for a minor variation, the licensing authority must consider
whether the variation could impact adversely on the licensing objectives. It is recommended that
decisions on minor variations should be delegated to licensing officers.

8.56 In considering the application, the licensing authority must consult relevant responsible
authorities (whether the application is made in writing or electronically) if there is any doubt about
the impact of the variation on the licensing objectives and they need specialist advice, and take
their views into account in reaching a decision. The application is unlikely to be relevant to all
responsible authorities.

8.57 The licensing authority must also consider any relevant representations received from other
persons within the time limit referred to below. As stated earlier in this Guidance, representations
are only relevant if they clearly relate to the likely effect of the grant of the variation on the
promotion of at least one of the licensing objectives; representations must be confined to the
subject matter of the variation. In the case of minor variations, there is no right to a hearing (as for
a full variation or new application), but licensing authorities must take any representations into
account in arriving at a decision.

8.58 Other persons have ten working days from the ‘initial day’, that is to say, the day after the
application is received by the licensing authority, to submit representations. The licensing authority
must therefore wait until this period has elapsed before determining the application, but must do so
at the latest within 15 working days, beginning on the first working day after the authority received
the application, with effect either that the minor variation is granted or the application is refused.

8.59 If the licensing authority fails to respond to the applicant within 15 working days (see section
193 of the 2003 Act for the definition of working day), the application will be treated as refused and
the authority must return the fee to the applicant forthwith. However, the licensing authority and the



applicant may agree instead that the undetermined application should be treated as a new
application and that the fee originally submitted will be treated as a fee for the new application.

8.60 Where an application is refused and is then re-submitted through the full variation process,
the full 28 day notification period will apply from the date the new application is received and
applicants should advertise the application and copy it to all responsible authorities (in accordance
with the regulations applicable to full variations).

8.61 Minor variations will generally fall into four categories: minor changes to the structure or
layout of premises; small adjustments to licensing hours; the removal of out of date, irrelevant or
unenforceable conditions or addition of volunteered conditions; and the addition of certain
licensable activities. In all cases the overall test is whether the proposed variation could impact
adversely on any of the four licensing objectives.

Changes to structure/layout

8.62 Many small variations to layout will have no adverse impact on the licensing objectives.
However, changes to layout should be referred to the full variation process if they could potentially
have an adverse impact on the promotion of the licensing objectives, for example by:

e increasing the capacity for drinking on the premises;

« affecting access between the public part of the premises and the rest of the premises or the
street or public way, for instance, block emergency exits or routes to emergency exits; or

« impeding the effective operation of a noise reduction measure such as an acoustic lobby.

Licensable Activities

8.63 Licensing authorities will also need to consider the combined effect of a series of applications
for successive small layout changes (for example, as part of a rolling refurbishment of premises)
which in themselves may not be significant, but which cumulatively may impact adversely on the
licensing objectives. This emphasises the importance of having an up-to-date copy of the premises
plan available.

8.64 An application to remove a licensable activity should normally be approved as a minor
variation. Variations to add the sale by retail or supply of alcohol to a licence are excluded from the
minor variations process and must be treated as full variations in all cases.

8.65 For other licensable activities, licensing authorities will need to consider each application on a
case by case basis and in light of any licence conditions put forward by the applicant.

Licensing hours

8.66 Variations to the following are excluded from the minor variations process and must be
treated as full variations in all cases:

o to extend licensing hours for the sale or supply of alcohol for consumption on or off the
premises between the hours of 23.00 and 07.00; or

« to increase the amount of time on any day during which alcohol may be sold or supplied for
consumption on or off the premises.



8.67 Applications to reduce licensing hours for the sale or supply of alcohol or, in some cases, to
move (without increasing) the licensed hours between 07.00 and 23.00 will normally be processed
as minor variations.

8.68 Applications to vary the time during which other licensable activities take place should be
considered on a case-by-case basis with reference to the likely impact on the licensing objectives.

Licensing conditions
a) Imposed conditions

8.69 Licensing authorities cannot impose their own conditions on the licence through the minor
variations process. If the licensing officer considers that the proposed variation would impact
adversely on the licensing objectives unless conditions are imposed, they should refuse it.

b) Volunteered conditions

8.70 Applicants may volunteer conditions as part of the minor variation process. These conditions
may arise from their own risk assessment of the variation, or from informal discussions with
responsible authorities or the licensing authority.

8.71 For instance, there may be circumstances when the licence holder and a responsible
authority such as the police or environmental health authority, agree that a new condition should
be added to the licence (for example, that a nightclub adds the provision of door staff to its
licence). Such a change would not normally impact adversely on the licensing objectives and could
be expected to promote them by preventing crime and disorder or public nuisance. In these
circumstances, the minor variation process may provide a less costly and onerous means of
amending the licence than a review, with no risk to the licensing objectives. However, this route
should only be used where the agreed variations are minor and the licence holder and the
responsible authority have come to a genuine agreement. The licensing authority should be alive
to any attempts to pressure licence or certificate holders into agreeing to new conditions where
there is no evidence of a problem at the premises and, if there is any doubt, should discuss this
with the relevant parties.

c) Amending or removing existing conditions

8.72 However, there may be some circumstances when the minor variation process is appropriate.
Premises may change over time and the circumstances that originally led to the condition being
attached or volunteered may no longer apply. For example, there may be no need for door
supervision if a bar has been converted into a restaurant. Equally some embedded conditions may
no longer apply.

8.73 Changes in legislation may invalidate certain conditions. Although the conditions do not have
to be removed from the licence, licence holders and licensing authorities may agree that this is
desirable to clarify the licence holder’s legal obligations. There may also be cases where it is
appropriate to revise the wording of a condition that is unclear or unenforceable. This would be
acceptable as a minor variation as long as the purpose of the condition and its intended effect
remain unchanged. Such a change could be expected to promote the licensing objectives by
making it easier for the licence holder to understand and comply with the condition and easier for
the licensing authority to enforce it.



Full variations process

8.74 Any other changes to the licence or certificate require an application to vary under sections
34 or 84 of the 2003 Act.

8.75 Licensing authorities may wish to consider whether there is any likely impact on the
promotion of the licensing objectives in deciding whether there is a need for an application to vary
in relation to features which are not required to be shown on the plan under section 17 of the 2003
Act, but have nevertheless been included, for example, moveable furniture (altering the position of
tables and chairs) or beer gardens (installation of a smoking shelter that will not affect the use of
exits or escape routes).

8.76 However, it should be noted that a section 34 application cannot be used to vary a licence so
as to:

- extend a time limited licence; vary substantially the premises to which the licence relates;
- transfer the licence from one holder to another; or
- transfer the licence from one premises to another.

8.77 If an applicant wishes to make these types of changes to the premises licence, the applicant
should make a new premises licence application under section 17 of the 2003 Act; or, to transfer
the licence to another holder, an application under section 42 of the 2003 Act.

Relaxation of opening hours for local, national and international occasions

8.78 It should normally be possible for applicants for premises licences and club premises
certificates to anticipate special occasions which occur regularly each year — such as bank
holidays and St. George’s or St. Patrick’s Day — and to include appropriate opening hours in their
operating schedules. Similarly, temporary event notices should be sufficient to cover other events
which take place at premises that do not have a premises licence or club certificate.

8.79 However, exceptional events of local, national or international significance may arise which
could not have been anticipated when the application was first made. In these circumstances, the
Secretary of State may make a licensing hours order to allow premises to open for specified,
generally extended, hours on these special occasions. This avoids the need for large numbers of
applications to vary premises licences and club premises certificates. Typical events might include
a one-off local festival or a Royal Jubilee.

Advertising applications

8.80 The requirements governing the advertisement of applications for the grant, variation or
review of premises licences and club premises certificates are contained in Regulations 25 and 26



of the Licensing Act 2003 (Premises licences and club premises certificates) Regulations 2005
which are published on the Government’s legislation website.

Applicants are required to:

« publish a notice in a local newspaper or, if there is none, in a local newsletter, circular or similar
document circulating in the area in which the premises are situated; and

o display a brief summary of the application on an A4 (or larger) size notice, on pale blue paper in
a prominent position (or positions) immediately on or outside the premises for at least 28
consecutive days (starting on the day after the day on which the application was given to the
relevant licensing authority). The notice must be printed legibly in black ink or typed in black in
size 16 font or larger.

e ensure that the above notices contain the name of the applicant, postal addresses of the
premises (or if there is no postal address a description of the premises sufficient to enable the
location to be identified), relevant licensing authority and the date by which any representations
in relation to the application need to be made to the licensing authority. They should also
contain a statement of the relevant licensable activities or relevant qualifying club activities that
it is proposed will be carried on at the premises, or in the case of an application to vary a
premises licence or a club premises certificate the notices shall briefly describe the proposed
variation.

8.81 It is the responsibility of the applicant for putting the notice up, however licensing authorities
should consider where the signs should be placed and advise the applicant where appropriate, to
ensure people will see them, in particular if an application is likely to be of interest to the public. As
prescribed in regulations, licensing authorities must also place a notice on their website outlining
key details of the application as set out in regulations, including:

« the name of the applicant or club;

o the postal address of the premises or club premises;

« the postal address and, where applicable, the internet address where the relevant licensing
authority’s register is kept and where and when the record of the application may be inspected;

« the date by which representations from responsible authorities or other persons should be
received and how these representations should be made; and

o thatitis an offence knowingly or recklessly to make a false statement in connection with an
application and the maximum fine for which a person is liable on summary conviction for the
offence.

8.82 The summary of the application should set out matters such as the proposed licensable
activities and the proposed hours of opening and should be clearly displayed for the period during
which representations may be made, together with information about where the details of the
application may be viewed.

8.83 Licensing authorities in Wales should consider encouraging applicants to provide details in
the alternative language (Welsh or English) to that of the main advertisement itself where the
application may be viewed. Therefore, if an applicant publishes a notice in English they should be
encouraged to provide a statement in Welsh as to where the application may be viewed, and vice
versa. This would allow the reader of the notice to make enquiries to the licensing authority and
find out the nature of the application.

8.84 Licensing authorities in Wales are also required to publish key information from licence
applications in Welsh on their websites.



8.85 In the case of applications for premises licences involving internet or mail order sales, notices
should be conspicuously displayed at the place where the alcohol is appropriated to the contract.

8.86 A vessel which is not permanently moored or berthed is treated as if it were a premises
situated in a place where it is usually moored or berthed. The newspaper advertisement notice for
such a vessel would need to be in relation to this place (where it is usually moored or berthed) and
there is no provision requiring such advertising in other areas, for instance, if the vessel journeys
through other licensing authority areas.

8.87 Arrangements should be put in place by the licensing authority for other parties to view a
record of the application in the licensing register as described in Schedule 3 to the 2003 Act.
Charges made for copies of the register should not exceed the cost of preparing such copies.
Licensing authorities may wish to conduct random and unannounced visits to premises to confirm
that notices have been clearly displayed and include relevant and accurate information.

9. Determining applications

General

9.1 When a licensing authority receives an application for a new premises licence or an application
to vary an existing premises licence, it must determine whether the application has been made in
accordance with section 17 of the 2003 Act, and in accordance with regulations made under
sections 17(3) to (6), 34, 42, 54 and 55 of the 2003 Act. It must similarly determine applications for
the grant of club premises certificates made in accordance with section 71 of the 2003 Act, and in
accordance with regulations made under sections 71(4) to (7), 84, 91 and 92 of the 2003 Act. This
means that the licensing authority must consider among other things whether the application has
been properly advertised in accordance with those regulations.

Where no representations are made

9.2 A hearing is not required where an application has been properly made and no responsible
authority or other person has made a relevant representation or where representations are made
and subsequently withdrawn. In these cases, the licensing authority must grant the application in
the terms sought, subject only to conditions which are consistent with the operating schedule and
relevant mandatory conditions under the 2003 Act. This should be undertaken as a simple
administrative process by the licensing authority’s officials who may replicate some of the
proposals contained in the operating schedule to promote the licensing objectives in the form of
clear and enforceable licence conditions. Licensing authorities should not hold hearings for
uncontested applications, for example in situations where representations have been made and
conditions have subsequently been agreed.



Where representations are made

9.3 Where a representation concerning the licensing objectives is made by a responsible authority
about a proposed operating schedule and it is relevant (see paragraphs 9.4 to

9.10 below), the licensing authority’s discretion will be engaged. It will also be engaged if another
person makes relevant representations to the licensing authority, which are also not frivolous or
vexatious (see paragraphs 9.4 to 9.10 below). Relevant representations can be made in opposition
to, or in support of, an application and can be made by any individual, body or business that has
grounds to do so.

Relevant, vexatious and frivolous representations

9.4 A representation is “relevant” if it relates to the likely effect of the grant of the licence on the
promotion of at least one of the licensing objectives. For example, a representation from a local
businessperson about the commercial damage caused by competition from new licensed premises
would not be relevant. On the other hand, a representation by a businessperson that nuisance
caused by new premises would deter customers from entering the local area, and the steps
proposed by the applicant to prevent that nuisance were inadequate, would be relevant. In other
words, representations should relate to the impact of licensable activities carried on from premises
on the objectives. For representations in relation to variations to be relevant, they should be
confined to the subject matter of the variation. There is no requirement for a responsible authority
or other person to produce a recorded history of problems at premises to support their
representations, and in fact this would not be possible for new premises.

9.5 It is for the licensing authority to determine whether a representation (other than a
representation from a responsible authority) is frivolous or vexatious on the basis of what might
ordinarily be considered to be vexatious or frivolous. A representation may be considered to be
vexatious if it appears to be intended to cause aggravation or annoyance, whether to a competitor
or other person, without reasonable cause or justification. Vexatious circumstances may arise
because of disputes between rival businesses and local knowledge will therefore be invaluable in
considering such matters. Licensing authorities can consider the main effect of the representation,
and whether any inconvenience or expense caused by it could reasonably be considered to be
proportionate.

9.6 Frivolous representations would be essentially categorised by a lack of seriousness. Frivolous
representations would concern issues which, at most, are minor and in relation to which no
remedial steps would be warranted or proportionate.

9.7 Any person who is aggrieved by a rejection of their representations on either of these grounds
may lodge a complaint through the local authority’s corporate complaints procedure. A person may
also challenge the authority’s decision by way of judicial review.

9.8 Licensing authorities should not take decisions about whether representations are frivolous,
vexatious or relevant to the licensing objectives on the basis of any political judgement. This may
be difficult for councillors who receive complaints from residents within their own wards. If
consideration is not to be delegated, contrary to the recommendation in this Guidance, an
assessment should be prepared by officials for consideration by the sub- committee before any



decision is taken that necessitates a hearing. Any councillor who considers that their own interests
are such that they are unable to consider the matter independently should disqualify themselves.

9.9 It is recommended that, in borderline cases, the benefit of the doubt about any aspect of a
representation should be given to the person making that representation. The subsequent hearing
would then provide an opportunity for the person or body making the representation to amplify and
clarify it.

9.10 Licensing authorities should consider providing advice on their websites about how any
person can make representations to them.

The role of responsible authorities

9.11 Responsible authorities under the 2003 Act are automatically notified of all new applications.

While all responsible authorities may make representations regarding applications for licences and
club premises certificates and full variation applications, it is the responsibility of each responsible

authority to determine when they have appropriate grounds to do so.

9.12 Each responsible authority will be an expert in their respective field, and in some cases it is
likely that a particular responsible authority will be the licensing authority’s main source of advice in
relation to a particular licensing objective. For example, the police have a key role in managing the
night-time economy and should have good working relationships with those operating in their local
areames The police should usually therefore be the licensing authority’s main source of advice
on matters relating to the promotion of the crime and disorder licensing objective. However, any
responsible authority under the 2003 Act may make representations with regard to any of the
licensing objectives if they have evidence to support such representations. Licensing authorities
must therefore consider all relevant representations from responsible authorities carefully, even
where the reason for a particular responsible authority’s interest or expertise in the promotion of a
particular objective may not be immediately apparent. However, it remains incumbent on all
responsible authorities to ensure that their representations can withstand the scrutiny to which they
would be subject at a hearing.

Licensing authorities acting as responsible authorities

9.13 Licensing authorities are included in the list of responsible authorities. A similar framework
exists in the Gambling Act 2005. The 2003 Act does not require responsible authorities to make
representations about applications for the grant of premises licences or to take any other steps in
respect of different licensing processes. It is, therefore, for the licensing authority to determine
when it considers it appropriate to act in its capacity as a responsible authority; the licensing
authority should make this decision in accordance with its duties under section 4 of the 2003 Act.

9.14 Licensing authorities are not expected to act as responsible authorities on behalf of other
parties (for example, local residents, local councillors or community groups) although there are
occasions where the authority may decide to do so. Such parties can make relevant
representations to the licensing authority in their own right, and it is reasonable for the licensing
authority to expect them to make representations themselves where they are reasonably able to
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do so. However, if these parties have failed to take action and the licensing authority is aware of
relevant grounds to make a representation, it may choose to act in its capacity as responsible
authority.

9.15 It is also reasonable for licensing authorities to expect that other responsible authorities
should intervene where the basis for the intervention falls within the remit of that other responsible
authority. For example, the police should make representations where the representations are
based on concerns about crime and disorder. Likewise, it is reasonable to expect the local
authority exercising environmental health functions to make representations where there are
concerns about noise nuisance. Each responsible authority has equal standing under the 2003 Act
and may act independently without waiting for representations from any other responsible
authority.

9.16 The 2003 Act enables licensing authorities to act as responsible authorities as a means of
early intervention; they may do so where they consider it appropriate without having to wait for
representations from other responsible authorities. For example, the licensing authority may (in a
case where it has published a cumulative impact assessment) consider that granting a new licence
application will add to the cumulative impact of licensed premises in its area and therefore decide
to make representations to that effect, without waiting for any other person to do so.

9.17 In cases where a licensing authority is also acting as responsible authority in relation to the
same process, it is important to achieve a separation of responsibilities within the authority to
ensure procedural fairness and eliminate conflicts of interest. In such cases licensing
determinations will be made by the licensing committee or sub committee comprising elected
members of the authority (although they are advised by a licensing officer). Therefore, a
separation is achieved by allocating distinct functions (i.e. those of licensing authority and
responsible authority) to different officials within the authority.

9.18 In these cases, licensing authorities should allocate the different responsibilities to different
licensing officers or other officers within the local authority to ensure a proper separation of
responsibilities. The officer advising the licensing committee (i.e. the authority acting in its capacity
as the licensing authority) must be a different person from the officer who is acting for the
responsible authority. The officer acting for the responsible authority should not be involved in the
licensing decision process and should not discuss the merits of the case with those involved in
making the determination by the licensing authority. For example, discussion should not take place
between the officer acting as responsible authority and the officer handling the licence application
regarding the merits of the case. Communication between these officers in relation to the case
should remain professional and consistent with communication with other responsible authorities.
Representations, subject to limited exceptions, must be made in writing. It is for the licensing
authority to determine how the separate roles are divided to ensure an appropriate separation of
responsibilities. This approach may not be appropriate for all licensing authorities and many
authorities may already have processes in place to effectively achieve the same outcome.

9.19 Smaller licensing authorities, where such a separation of responsibilities is more difficult, may
wish to involve officials from outside the licensing department to ensure a separation of
responsibilities. However, these officials should still be officials employed by the authority.



Hearings

9.31 The Licensing Act 2003 (Hearings) Regulations 2005 governing hearings may be found on
the www.leqislation.gov.uk website. If the licensing authority decides that representations are
relevant, it must hold a hearing to consider them. The need for a hearing can only be avoided with
the agreement of the licensing authority, where the applicant and all of the persons who made
relevant representations have given notice to the authority that they consider a hearing to be
unnecessary. Where this is the case and the authority agrees that a hearing is unnecessary, it
must forthwith give notice to the parties that the hearing has been dispensed with. Notwithstanding
those regulatory provisions, in cases where the licensing authority believes that a hearing is still
necessary, it is recommended that the authority should, as soon as possible, provide the parties
with reasons in writing for the need to hold the hearing. In cases where only ‘positive’
representations are received, without qualifications, the licensing authority should consider
whether a hearing is required. To this end, it may wish to notify the persons who made
representations and give them the opportunity to withdraw those representations. This would need
to be done in sufficient time before the hearing to ensure that parties were not put to unnecessary
inconvenience.

9.32 Responsible authorities should try to conclude any discussions with the applicant in good time
before the hearing. The 2005 Hearings Regulations permit licensing authorities to extend a time
limit provided for by those Regulations for a specified period where it considers this to be
necessary in the public interest. For example, if the application is amended at the last moment, the
licensing committee should consider giving other persons time to address the revised application
before the hearing commences. Where the authority has extended a time limit it must forthwith
give a notice to the parties involved stating the period of the extension and the reasons for it.

9.33 The 2005 Hearings Regulations require that representations must be withdrawn 24 hours
before the first day of any hearing. If they are withdrawn after this time, the hearing must proceed
and the representations may be withdrawn orally at that hearing. However, where discussions
between an applicant and those making representations are taking place and it is likely that all
parties are on the point of reaching agreement, the licensing authority may wish to use the power
given within the hearings regulations to extend time limits, if it considers this to be in the public
interest.

9.34 Applicants should be encouraged to contact responsible authorities and others, such as local
residents, who may be affected by the application before formulating their applications so that the
mediation process may begin before the statutory time limits come into effect after submission of
an application. The hearing process must meet the requirements of regulations made under the
2003 Act. Where matters arise which are not covered by the regulations, licensing authorities may
make arrangements as they see fit as long as they are lawful.

9.35 There is no requirement in the 2003 Act for responsible authorities that have made
representations to attend, but it is generally good practice and assists committees in reaching
more informed decisions. Where several responsible authorities within a local authority have made
representations on an application, a single local authority officer may represent them at the
hearing if the responsible authorities and the licensing authority agree. This local authority officer
representing other responsible authorities may be a licensing officer, but only if this licensing
officer is acting as a responsible authority on behalf of the licensing authority and has had no role
in the licensing determination process. This is to ensure that the responsible authorities are
represented by an independent officer separate from the licensing determination process.
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9.36 As noted in paragraphs 9.13 to 9.19 above, where the licensing officer is acting as a
responsible authority the relevant steps should be followed to ensure that this individual has no
role in the decision making process regarding the licensing determination.

9.37 As a matter of practice, licensing authorities should seek to focus the hearing on the steps
considered appropriate to promote the particular licensing objective or objectives that have given
rise to the specific representation and avoid straying into undisputed areas. A responsible authority
or other person may choose to rely on their written representation. They may not add further
representations to those disclosed to the applicant prior to the hearing, but they may expand on
their existing representation and should be allowed sufficient time to do so, within reasonable and
practicable limits.

9.38 In determining the application with a view to promoting the licensing objectives in the overall
interests of the local community, the licensing authority must give appropriate weight to:

« the steps that are appropriate to promote the licensing objectives;

« the representations (including supporting information) presented by all the parties;
o this Guidance;

e its own statement of licensing policy.

9.39 The licensing authority should give its decision within five working days of the conclusion of
the hearing (or immediately in certain specified cases) and provide reasons to support it. This will
be important if there is an appeal by any of the parties. Notification of a decision must be
accompanied by information on the right of the party to appeal. After considering all the relevant
issues, the licensing authority may grant the application subject to the relevant mandatory
conditions and any conditions that are consistent with the operating schedule. Any additional
conditions imposed must be appropriate for the promotion of the licensing objectives; there is no
power for the licensing authority to attach a condition that is merely aspirational. For example,
conditions may not be attached which relate solely to the health of customers rather than their
direct physical safety. Any conditions added to the licence must be those imposed at the hearing
or those agreed when a hearing has not been necessary.

9.40 Alternatively, the licensing authority may refuse the application on the grounds that this is
appropriate for the promotion of the licensing objectives. It may also refuse to specify a designated
premises supervisor and/or only allow certain requested licensable activities. In the interests of
transparency, the licensing authority should publish hearings procedures in full on its website to
ensure that those involved have the most current information.

9.41 In the context of variations or minor variations, which may involve structural alteration to or
change of use of a building, the decision of the licensing authority will not exempt an applicant
from the need to apply for building control approval, planning permission or both of these where
appropriate.

Determining actions that are appropriate for the promotion of the licensing
objectives

9.42 Licensing authorities are best placed to determine what actions are appropriate for the
promotion of the licensing objectives in their areas. All licensing determinations should be
considered on a case-by-case basis. They should take into account any representations or



objections that have been received from responsible authorities or other persons, and
representations made by the applicant or premises user as the case may be.

9.43 The authority’s determination should be evidence-based, justified as being appropriate for the
promotion of the licensing objectives and proportionate to what it is intended to achieve.

9.44 Determination of whether an action or step is appropriate for the promotion of the licensing
objectives requires an assessment of what action or step would be suitable to achieve that end.
While this does not therefore require a licensing authority to decide that no lesser step will achieve
the aim, the authority should aim to consider the potential burden that any condition would impose
on the premises licence holder (such as the financial burden due to restrictions on licensable
activities) as well as the potential benefit in terms of the promotion of the licensing objectives.
However, it is imperative that the authority ensures that the factors which form the basis of its
determination are limited to consideration of the promotion of the objectives and nothing outside
those parameters. As with the consideration of licence variations, the licensing authority should
consider wider issues such as other conditions already in place to mitigate potential negative
impact on the promotion of the licensing objectives and the track record of the business. Further
advice on determining what is appropriate when imposing conditions on a licence or certificate is
provided in Chapter 10. The licensing authority is expected to come to its determination based on
an assessment of the evidence on both the risks and benefits either for or against making the
determination.

Considering cases where licensing and planning applications are made
simultaneously

9.45 Where businesses have indicated, when applying for a licence under the 2003 Act, that they
have also applied for planning permission or that they intend to do so, licensing committees and
officers should consider discussion with their planning counterparts prior to determination with the
aim of agreeing mutually acceptable operating hours and scheme designs.

10. Conditions attached to premises licences and club
premises certificates

General

10.1 This chapter provides further guidance in relation to conditions attached to premises licences
and club premises certificates. General principles on licence conditions are set out in Chapter 1
(see paragraph 1.16).

10.2 Conditions include any limitations or restrictions attached to a licence or certificate and
essentially are the steps or actions that the holder of the premises licence or the club premises



certificate will be required to take or refrain from taking in relation to the carrying on of licensable
activities at the premises in question. Failure to comply with any condition attached to a licence or
certificate is a criminal offence, which on conviction is punishable by an unlimited fine or up to six
months’ imprisonment. The courts have made clear that it is particularly important that conditions
which are imprecise or difficult for a licence holder to observe should be avoided.

10.3 There are three types of condition that may be attached to a licence or certificate: proposed,
imposed and mandatory. Each of these categories is described in more detail below.

Proposed conditions

10.4 The conditions that are appropriate for the promotion of the licensing objectives should
emerge initially from the risk assessment carried out by a prospective licence or certificate holder,
which they should carry out before making their application for a premises licence or club premises
certificate. This would be translated into the steps recorded in the operating schedule or club
operating schedule, which must also set out the proposed hours during which licensable activities
will be conducted and any other hours during which the premises will be open to the public.

10.5 It is not acceptable for licensing authorities to simply replicate the wording from an applicant’s
operating schedule. A condition should be interpreted in accordance with the applicant’s intention
and be appropriate and proportionate for the promotion of the licensing objectives.

Consistency with steps described in operating schedule

10.6 The 2003 Act provides that where an operating schedule or club operating schedule has been
submitted with an application and there have been no relevant representations made by
responsible authorities or any other person, the licence or certificate must be granted subject only
to such conditions as are consistent with the schedule accompanying the application and any
mandatory conditions required under the 2003 Act.

10.7 Consistency means that the effect of the condition should be substantially the same as that
intended by the terms of the operating schedule. If conditions are broken, this may lead to a
criminal prosecution or an application for a review and it is extremely important therefore that they
should be expressed on the licence or certificate in unequivocal and unambiguous terms. The duty
imposed by conditions on the licence holder or club must be clear to the licence holder, club,
enforcement officers and the courts.

Imposed conditions

10.8 The licensing authority may not impose any conditions unless its discretion has been
exercised following receipt of relevant representations and it is satisfied as a result of a hearing
(unless all parties agree a hearing is not necessary) that it is appropriate to impose conditions to



promote one or more of the four licensing objectives. In order to promote the crime prevention
licensing objective conditions may be included that are aimed at preventing illegal working in
licensed premises. This provision also applies to minor variations.

10.9 It is possible that in some cases no additional conditions will be appropriate to promote the
licensing objectives.

Proportionality

10.10 The 2003 Act requires that licensing conditions should be tailored to the size, type, location
and characteristics and activities taking place at the premises concerned. Conditions should be
determined on a case-by-case basis and standardised conditions which ignore these individual
aspects should be avoided. For example, conditions should not be used to implement a general
policy in a given area such as the use of CCTV, polycarbonate drinking vessels or identity
scanners where they would not be appropriate to the specific premises. Conditions that are
considered appropriate for the prevention of illegal working in premises licensed to sell alcohol or
late night refreshment might include requiring a premises licence holder to undertake right to work
checks on all staff employed at the licensed premises or requiring that evidence of a right to work
check, either physical or digital (e.g. copy of any document checked or a clear copy of the online
right to work check) is retained at the licensed premises. Licensing authorities and other
responsible authorities should be alive to the indirect costs that can arise because of conditions.
These could be a deterrent to holding events that are valuable to the community or for the funding
of good and important causes. Licensing authorities should therefore ensure that any conditions
they impose are only those which are appropriate for the promotion of the licensing objectives.

Naming, packing and promotion in retail premises

10.11 The Government acknowledges that the irresponsible naming, packing or promotion of
alcoholic drinks may contribute to alcohol related harms. Where there is direct evidence of specific
incidents of irresponsible naming, packing or promotion of alcoholic drinks linked to the
undermining of one of the licensing objectives, licensing authorities should, in the exercise of their
licensing functions (in particular, in relation to an application for the grant, variation or review of a
premises licence), consider whether it is appropriate to impose conditions on licences that require
the licence holder to comply with the Portman Group’s Retailer Alert Bulletins. This condition
should be considered on a case by case basis and in the context of the promotion of the licensing
objectives.

10.12 The Portman Group operates, on behalf of the alcohol industry, a Code of Practice on the
Naming, Packaging and Promotion of Alcoholic Drinks. The Code seeks to ensure that drinks are
packaged and promoted in a socially responsible manner and only to those who are 18 years old
or older. Complaints about products under the Code are considered by an Independent
Complaints Panel and the Panel’s decisions are published on the Portman Group’s website, in the
trade press and in an annual report. If a product’s packaging or point-of-sale advertising is found to
be in breach of the Code, the Portman Group may issue a Retailer Alert Bulletin to notify retailers
of the decision and ask them not to replenish stocks of any such product or to display such point-
of- sale material, until there has been compliance with the decision.

Hours of trading

10.13 The Government acknowledges that different licensing strategies may be appropriate for the
promotion of the licensing objectives in different areas. The 2003 Act gives the licensing authority
power to make decisions about the hours during which premises can conduct licensable activities
as part of the implementation of its licensing policy statement. Licensing authorities are best



placed to make decisions about appropriate opening hours in their areas based on their local
knowledge and in consultation with responsible authorities. However, licensing authorities must
always consider each application and must not impose predetermined licensed opening hours,
without giving individual consideration to the merits of each application.

10.14 Where there are objections to an application to extend the hours during which licensable
activities are to be carried on and the licensing authority determines that this would undermine the
licensing objectives, it may reject the application or grant it with appropriate conditions and/or
different hours from those requested.

10.15 Shops, stores and supermarkets should normally be free to provide sales of alcohol for
consumption off the premises at any times when the retail outlet is open for shopping unless there
are good reasons, based on the licensing objectives, for restricting those hours.

Major festivals and carnivals

10.18 Licensing authorities should publicise the need for the organisers of major festivals and
carnivals to approach them at the earliest opportunity to discuss arrangements for licensing
activities falling under the 2003 Act. For some events, the organisers may seek a single premises
licence to cover a wide range of activities at varied locations within the premises. This would
involve the preparation of a substantial operating schedule, and licensing authorities should offer
advice and assistance about its preparation.

10.19 For other events, applications for many connected premises licences may be made which in
combination will represent a single festival. It is important that licensing authorities should publicise
the need for proper co-ordination of such arrangements and will need to ensure that responsible
authorities are aware of the connected nature of the individual applications.

10.20 Local authorities should bear in mind their ability to seek premises licences from the
licensing authority for land or buildings under public ownership within the community in their own
name.meesl This could include, for example, village greens, market squares, promenades,
community halls, local authority owned art centres and similar public areas where festivals and
carnivals might take place.tf«e3 Performers and entertainers would then have no need to obtain a
licence or give a temporary event notice themselves to enable them to give performances in these
places, although they would need the permission of the local authority to put on the event.

Large capacity venues used exclusively or primarily for the “vertical”
consumption of alcohol (HVVDs)

10.23 Large capacity “vertical drinking” premises, sometimes called High Volume Vertical Drinking
establishments (HVVDs), are premises with exceptionally high capacities, which are used primarily
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or exclusively for the sale and consumption of alcohol, and have little or no seating for patrons.
Previous research has demonstrated that the environment within such establishments can have a
significant bearing on the likelihood of crime and disorder.

10.24 Where appropriate, conditions can be attached to premises licences for the promotion of the
prevention of crime and disorder at such premises that require the premises to observe:

e a prescribed capacity;

e an appropriate ratio of tables and chairs to customers based on the capacity; and

e arequirement that security staff holding the appropriate SIA licence or exemption are present to
control entry for the purpose of compliance with the capacity limit and to deny entry to
individuals who appear drunk or disorderly or both.

Mandatory conditions in relation to the supply of alcohol

10.25 The 2003 Act provides for the following mandatory conditions to be included in every licence
and/or club premises certificate in the circumstances specified.

Designated premises supervisor

10.26 The 2003 Act provides that, where a premises licence authorises the supply of alcohol, it
must include a condition that no supply of alcohol may be made at a time when no designated
premises supervisor has been specified in the licence or at a time when the designated premises
supervisor does not hold a personal licence or the personal licence has been suspended.

10.27 The main purpose of the ‘designated premises supervisor’ as defined in the 2003 Act is to
ensure that there is always one specified individual among these personal licence holders who can
be readily identified for the premises where a premises licence is in force. That person will
normally have been given day to day responsibility for running the premises by the premises
licence holder. The requirements set out in relation to the designated premises supervisor and
authorisation of alcohol sales by a personal licence holder do not apply to community premises in
respect of which a successful application has been made to disapply the usual mandatory
conditions in sections 19(2) and 19(3) of the 2003 Act (see Chapter 4 of this Guidance).

10.28 The 2003 Act does not require a designated premises supervisor or any other personal
licence holder to be present on the premises at all times when alcohol is sold. However, the
designated premises supervisor and the premises licence holder remain responsible for the
premises at all times including compliance with the terms of the 2003 Act and conditions attached
to the premises licence to promote the licensing objectives.

Arrangements for the mandatory licence conditions

10.36 The mandatory conditions made under sections 19A and 73B of the 2003 Act (the conditions
governing irresponsible promotions, dispensing alcohol directly into the mouth, provision of free
tap water, age verification, small measures and the prohibition on sales of alcohol below the
permitted price) do not have to be physically included in the licence or certificate but nonetheless
will apply to every licence and certificate authorising the sale and supply of alcohol for



consumption on the premises. The mandatory conditions set out in section 19 of the 2003 Act (the
requirement for a DPS and for all sales to be made or authorised by a personal licence holder) do,
however, have to be physically included in the licence. The mandatory licence conditions do not
apply to activities (including the supply of alcohol) authorised by a temporary event notice.

10.37 Whereas the initial mandatory conditions in section 19 of the 2003 Act are set out in Annex 1
of the licence, the additional mandatory conditions made under section 19A of the 2003 Act are
treated as if they were included in existing licences and certificates on the date that those
conditions came into force.

10.38 Following their commencement, the mandatory conditions overrode any pre-existing
conditions already included in a licence or certificate insofar as the mandatory conditions were
identical to, or inconsistent with or more onerous than, any pre-existing conditions. It is not
necessary to record on the face of existing licences and certificates the impact that the introduction
of the mandatory conditions has had on pre-existing conditions.

Irresponsible promotions

10.39 Under this condition, the “responsible person” (defined in the 2003 Act as the holder of a
premises licence, designated premises supervisor, a person aged 18 or over who is authorised to
allow the sale or supply of alcohol by an under 18 or a member or officer of a club present on the
club premises who can oversee the supply of alcohol) should be able to demonstrate that they
have ensured that staff do not carry out, arrange or participate in any irresponsible promotions. An
irresponsible promotion is one that fits one of the descriptions below (or is substantially similar), is
carried on for the purpose of encouraging the sale or supply of alcohol for consumption on the
premises. The aim of the condition is to prohibit or restrict promotions which encourage people to
drink more than they might ordinarily do and in a manner which undermines the licensing
objectives.

Drinking games

10.40 Drinking games which require or encourage individuals to drink a quantity of alcohol within a
time limit, or drink as much alcohol as possible within a time limit or otherwise, are prohibited. For
example, this may include organised ‘drink downing’ competitions. This would not prevent the
responsible person from requiring all drinks to be consumed or abandoned at, or before, the
closing time of the premises. Nor does it necessarily prohibit ‘happy hours’ as long as these are
not designed to encourage individuals to drink excessively or rapidly.

Large quantities of alcohol for free or a fixed price

10.41 Irresponsible promotions can include the provision of unlimited or unspecified quantities of
alcohol free or for a fixed or discounted price, where there is a significant risk that such a
promotion would undermine one or more of the licensing objectives. This includes alcohol provided
to the public or to a group defined by a particular characteristic, for example, a promotion which
offers women free drinks before a certain time or “all you can drink for £10”. Promotions can be
designed with a particular group in mind (for example, over 65s). A common sense approach is
encouraged, which may include specifying the quantity of alcohol included in it or not targeting a
group which could become more vulnerable or present a greater risk of crime and disorder as a
result of excessive alcohol consumption.

Prizes and rewards



10.42 The sale, supply or provision of free or discounted alcohol or any other item as a prize to
encourage or reward the purchase and consumption of alcohol can be within the definition of an
irresponsible promotion, where there is a significant risk that such a promotion would undermine
one or more of the licensing objectives. This may include promotions under which free or
discounted alcohol is offered as a part of the sale of alcohol, for example, “Buy one and get two
free” and “Buy one cocktail and get a second cocktail for 25p”. This includes promotions which
involve the provision of free or discounted alcohol within the same 24 hour period.

Posters and flyers

10.43 Irresponsible promotions can also include the sale or supply of alcohol in association with
promotional materials on display in or around the premises, which can either be reasonably
considered to condone, encourage or glamorise anti social behaviour or refer to the effects of
drunkenness in any favourable manner.

Dispensing alcohol directly into the mouth

10.44 The responsible person (see paragraph 10.39) must ensure that no alcohol is dispensed
directly into the mouth of a customer. For example, this may include drinking games such as the
‘dentist’s chair’ where a drink is poured continuously into the mouth of another individual and may
also prevent a premises from allowing another body to promote its products by employing
someone to dispense alcohol directly into customers’ mouths. An exception to this condition would
be when an individual is unable to drink without assistance due to a disability.

Free potable water

10.45 The responsible person (see paragraph 10.39) must ensure that free potable water is
provided on request to customers where it is reasonably available on the premises. What is meant
by reasonably available is a question of fact; for example, it would not be reasonable to expect free
tap water to be available in premises for which the water supply had temporarily been lost because
of a broken mains water supply. However, it may be reasonable to expect bottled water to be
provided in such circumstances.

Age verification

10.46 The premises licence holder or club premises certificate holder must ensure that an age
verification policy applies to the premises in relation to the sale or supply of alcohol. This must as a
minimum require individuals who appear to the responsible person (see paragraph 10.39) to be
under the age of 18 years of age to produce on request, before being served alcohol, identification
bearing their photograph, date of birth, and either a holographic mark or ultraviolet feature. The
Home Office encourages licensed premises to accept cards bearing the Proof of Age Standards
Scheme (PASS) hologram as their preferred proof of age, while acknowledging that many other
forms of identification meet the requirements of the mandatory condition.

10.47 The premises licence holder or club premises certificate holder must ensure that staff (in
particular, staff who are involved in the supply of alcohol) are made aware of the existence and
content of the age verification policy which applies to the premises.



10.48 The designated premises supervisor (where there is one) must ensure that the supply of
alcohol at the premises is carried on in accordance with the age verification policy. This means
that the DPS has personal responsibility for ensuring that staff are not only aware of, but are also
applying, the age verification policy.

10.49 It is acceptable, and indeed encouraged, for premises to have an age verification policy
which requires individuals who appear to the responsible person to be under an age greater than
18 to produce such identification on request. For example, if premises have a policy that requires
any individual that appears to be under the age of 21 to produce identification that meets the
criteria listed above, this is perfectly acceptable under the mandatory code.

10.50 Licence holders should consider carefully what steps they are required to take to comply
with the age verification requirements under the 2003 Act in relation to sales of alcohol made
remotely. These include sales made online, by telephone and mail order sales, and alcohol
delivery services. Each of these sales must comply with the requirements of the 2003 Act. The
mandatory condition requires that age verification takes place before a person is served alcohol.
Where alcohol is sold remotely (for example, online) or through a telephone transaction, the sale is
made at this point but the alcohol is not actually served until it is delivered to the customer. Age
verification measures (for example, online age verification) should be used to ensure that alcohol
is not sold to any person under the age of 18. However, licence holders should also consider
carefully what steps are appropriate to ensure that age verification takes place before the alcohol
is served (i.e. physically delivered) to the customer to be satisfied that the customer is aged 18 or
over. It is, therefore, the responsibility of the person serving or delivering the alcohol to ensure that
age verification has taken place and that photo ID has been checked if the person appears to be
less than 18 years of age.

Smaller measures

10.51 The responsible person (see paragraph 10.39) shall ensure that the following drinks, if sold
or supplied on the premises, are available in the following measures:

e Beer or cider: ¥ pint
e Gin, rum, vodka or whisky: 25ml or 35ml
o Still wine in a glass: 125ml

10.52 As well as making the drinks available in the above measures, the responsible person must
also make customers aware of the availability of these measures by displaying them on printed
materials available to customers on the premises. This can include making their availability clear
on menus and price lists, and ensuring that these are displayed in a prominent and conspicuous
place in the relevant premises (for example, at the bar). Moreover, staff must make customers
aware of the availability of small measures when customers do not request that they be sold
alcohol in a particular measure.

10.53 This condition does not apply if the drinks in question are sold or supplied having been
made up in advance ready for sale or supply in a securely closed container. For example, if beer is
only available in pre-sealed bottles the requirement to make it available in 1/2 pints does not apply.

10.54 The premises licence holder or club premises certificate holder must ensure that staff are
made aware of the application of this condition.

Ban on sales of alcohol below the permitted price



10.55 The relevant person (the holder of the premises licence, the designated premises supervisor
(if any) in respect of such a licence, the personal licence holder who makes or authorises a supply
of alcohol under such a licence, or any member or officer of a club present on the premises in a
capacity which enables the member or officer to prevent the supply in question) shall ensure that
no alcohol is sold or supplied for consumption on or off the premises for a price which is less than
the permitted price.

10.56 The permitted price is defined as the aggregate of the duty chargeable in relation to the
alcohol on the date of its sale or supply and the amount of that duty multiplied by a percentage
which represents the rate of VAT chargeable in relation to the alcohol on the date of its sale or
supply. Detailed guidance on how to make this calculation and a calculator to determine permitted
prices for each product are available on the GOV.UK website.

10.57 Where there is a change to the rate of duty or VAT applying to alcohol (for instance,
following a Budget), the relevant person should ensure that the permitted price reflects the new
rates within fourteen days of the introduction of the new rate.

10.58 It is still permitted to sell alcohol using promotions (as long as they are compatible with any
other licensing condition that may be in force), and the relevant person should ensure that the
price of the alcohol is not less than the permitted price. Detailed guidance on the use of
promotions is given in the guidance document available on the GOV.UK website.

Exhibition of films

10.59 The 2003 Act provides that where a premises licence or club premises certificate authorises
the exhibition of a film, it must include a condition requiring the admission of children to films to be
restricted in accordance with recommendations given either by a body designated under section 4
of the Video Recordings Act 1984 specified in the licence (currently only the British Board of Film
Classification (BBFC)) or by the licensing authority itself.

10.60 The effect of paragraph 5 of Schedule 1 to the 2003 Act is to exempt adverts from the
definition of regulated entertainment, but not exempt them from the definition of exhibition of a film.
Since the above mandatory condition applies to ‘any film’, it is therefore applicable to the exhibition
of adverts.

Door supervision

10.61 Under section 21 of the 2003 Act, when a condition is included in a premises licence that at
specified times an individual must be present at the premises to carry out a security activity (as
defined in section 21(3)(a) by reference to the Private Security Industry Act 2001 (“the 2001 Act”)),
the licence must include a condition requiring that individual to be licensed by the Security Industry
Authority (“the SIA”) under the 2001 Act, or be entitled to carry out that activity by virtue of section
4 of the 2001 Act.

10.62 A premises licence need not require a person to hold a licence granted by the SIA if that
person benefits from an exemption under section 4 of the 2001 Act. For example, certain
employees benefit from an exemption when carrying out conduct in connection with a certified
sports ground (section 4(6) to (12)). Furthermore, in certain circumstances persons benefit from an
exemption where they operate under the SIA’s Approved Contractor Scheme (section 15).

10.63 Conditions under section 21 of the 2003 Act should only relate to individuals carrying out
security activities defined by section 21(3)(a) of the 2003 Act. Therefore, they should only relate to



an activity to which paragraph 2(1)(a) of Schedule 2 to the 2001 Act applies (certain manned
guarding activities) and which is licensable conduct within the meaning of section 3(2) of that Act.
The requirement does not relate to individuals performing non-security related activities, and
section 21 should not be used in relation to any such activities.

10.64 Section 21 of the 2003 Act continues to ensure that a premises licence need not impose
such a requirement in relation to those licensed premises which the 2001 Act treats as unlicensed
premises. Those are:

e premises in respect of which there is in force a premises licence authorising a performance of a
play or an exhibition of a film;

e casinos or bingo halls licensed under the Gambling Act 2005;

e premises where a club certificate is in force when activities are being carried on under the
authority of that certificate.

See paragraph 8(3) of Schedule 2 to the 2001 Act for full details.

10.65 It should be noted, however, that the 2001 Act will require contractors and a small number of
employees (those managing/supervising and those supplied under contract) to be licensed as
manned guards (rather than door supervisors) when undertaking licensable conduct on premises
to which paragraph 8(3) of Schedule 2 to the 2001 Act applies.

10.66 It is therefore important that if a licensing authority intends that individuals must be present
to carry out security activities (as defined by section 21(3)(a) of the 2003 Act) this should be
explicit, as should the mandatory condition for those individuals to hold an SIA licence or be
entitled to carry out that activity by virtue of section 4 of the 2001 Act. On the other hand, where a
licensing authority intends that individuals must be present to carry out other activities (for
example, activities related to safety or steward activities to organise, advise and direct members of
the public), no mandatory condition should be imposed under section 21 of the 2003 Act. In all
cases it is important when determining whether or not a condition is to be imposed under section
21 of the 2003 Act to consider whether the activities of any individual working in licensed premises
fall within the definition of security activities in section 21(3)(a) of the 2003 Act. (Regardless of
whether a condition is imposed under section 21 of the 2003 Act, under the 2001 Act the
appropriate SIA licence must be held by any individual performing an activity for which they are
licensable under that Act.)

11. Reviews

The review process

11.1 The proceedings set out in the 2003 Act for reviewing premises licences and club premises
certificates represent a key protection for the community where problems associated with the
licensing objectives occur after the grant or variation of a premises licence or club premises
certificate.



11.2 At any stage, following the grant of a premises licence or club premises certificate, a
responsible authority, or any other person, may ask the licensing authority to review the licence or
certificate because of a matter arising at the premises in connection with any of the four licensing
objectives.

11.3 An application for review may be made electronically, provided that the licensing authority
agrees and the applicant submits a subsequent hard copy of the application, if the licensing
authority requires one. The licensing authority may also agree in advance that the application need
not be given in hard copy. However, these applications are outside the formal electronic
application process and may not be submitted via GOV.UK or the licensing authority’s electronic
facility. The applicant must give notice of the review application to the responsible authorities and
holder of the licence or certificate. The licensing authority is required to advertise a review
application.

11.4 In addition, the licensing authority must review a licence if the premises to which it relates
was made the subject of a closure order by the police based on nuisance or disorder and the
magistrates’ court has sent the authority the relevant notice of its determination, or if the police
have made an application for summary review on the basis that premises are associated with
serious crime and/or disorder.

11.5 Any responsible authority under the 2003 Act may apply for a review of a premises licence or
club premises certificate. Therefore, the relevant licensing authority may apply for a review if it is
concerned about licensed activities at premises and wants to intervene early without waiting for
representations from other persons. However, it is not expected that licensing authorities should
normally act as responsible authorities in applying for reviews on behalf of other persons, such as
local residents or community groups. These individuals or groups are entitled to apply for a review
for a licence or certificate in their own right if they have grounds to do so. It is also reasonable for
licensing authorities to expect other responsible authorities to intervene where the basis for the
intervention falls within the remit of that other authority. For example, the police should take
appropriate steps where the basis for the review is concern about crime and disorder or the sexual
exploitation of children. Likewise, where there are concerns about noise nuisance, it is reasonable
to expect the local authority exercising environmental health functions for the area in which the
premises are situated to make the application for review.

11.6 Where the relevant licensing authority does act as a responsible authority and applies for a
review, it is important that a separation of responsibilities is still achieved in this process to ensure
procedural fairness and eliminate conflicts of interest. As outlined previously in Chapter 9 of this
Guidance, the distinct functions of acting as licensing authority and responsible authority should be
exercised by different officials to ensure a separation of responsibilities. Further information on
how licensing authorities should achieve this separation of responsibilities can be found in Chapter
9, paragraphs 9.13 to

9.19 of this Guidance.

11.7 In every case, any application for a review must relate to particular premises in respect of
which there is a premises licence or club premises certificate and must be relevant to the
promotion of one or more of the licensing objectives. Following the grant or variation of a licence or
certificate, a complaint regarding a general issue in the local area relating to the licensing
objectives, such as a general (crime and disorder) situation in a town centre, should generally not
be regarded as relevant unless it can be positively tied or linked by a causal connection to
particular premises, which would allow for a proper review of the licence or certificate. For
instance, a geographic cluster of complaints, including along transport routes related to an



individual public house and its closing time, could give grounds for a review of an existing licence
as well as direct incidents of crime and disorder around a particular public house.

11.8 Where a licensing authority receives a geographic cluster of complaints, consideration may
be given as whether these issues are the result of the cumulative impact of licensed premises
within the area concerned. In such circumstances, the licensing authority may be asked to
consider whether it would be appropriate to publish a cumulative impact assessment. Further
guidance on cumulative impact assessments can be found in Chapter 14 of this Guidance.

11.9 Responsible authorities and other persons may make representations in respect of an
application to review a premises licence or club premises certificate. They must be relevant (i.e.,
relate to one or more of the licensing objectives) and, in the case of other persons, must not be
frivolous or vexatious. Representations must be made in writing and may be amplified at the
subsequent hearing or may stand in their own right. Additional representations which do not
amount to an amplification of the original representation may not be made at the hearing.
Representations may be made electronically, provided the licensing authority agrees and the
applicant submits a subsequent hard copy, unless the licensing authority waives this requirement.

11.10 Where authorised persons and responsible authorities have concerns about problems
identified at premises, it is good practice for them to give licence holders early warning of their
concerns and the need for improvement, and where possible they should advise the licence or
certificate holder of the steps they need to take to address those concerns. A failure by the holder
to respond to such warnings is expected to lead to a decision to apply for a review. Co-operation at
a local level in promoting the licensing objectives should be encouraged and reviews should not be
used to undermine this co- operation.

11.11 If the application for a review has been made by a person other than a responsible authority
(for example, a local resident, residents’ association, local business or trade association), before
taking action the licensing authority must first consider whether the complaint being made is
relevant, frivolous, vexatious or repetitious. Further guidance on determining whether a
representation is frivolous or vexatious can be found in Chapter 9 of this Guidance (paragraphs 9.4
to 9.10).

Repetitious grounds of review
11.12 A repetitious ground is one that is identical or substantially similar to:

e aground for review specified in an earlier application for review made in relation to the same
premises licence or certificate which has already been determined; or

e representations considered by the licensing authority when the premises licence or certificate
was granted; or

e representations which would have been made when the application for the premises licence
was first made and which were excluded then by reason of the prior issue of a provisional



statement; and, in addition to the above grounds, a reasonable interval has not elapsed since
that earlier review or grant.

11.13 Licensing authorities are expected to be aware of the need to prevent attempts to review
licences merely as a further means of challenging the grant of the licence following the failure of
representations to persuade the licensing authority on an earlier occasion. It is for licensing
authorities themselves to judge what should be regarded as a reasonable interval in these
circumstances. However, it is recommended that more than one review originating from a person
other than a responsible authority in relation to a particular premises should not be permitted within
a 12 month period on similar grounds save in compelling circumstances or where it arises
following a closure order or illegal working compliance order.

11.14 The exclusion of a complaint on the grounds that it is repetitious does not apply to
responsible authorities which may make more than one application for a review of a licence or
certificate within a 12 month period.

11.15 When a licensing authority receives an application for a review from a responsible authority
or any other person, or in accordance with the closure procedures described in Part 8 of the 2003
Act (for example, closure orders), it must arrange a hearing. The arrangements for the hearing
must follow the provisions set out in regulations. These regulations are published on the
Government’s legislation website (www.legislation.gov.uk). It is particularly important that the
premises licence holder is made fully aware of any representations made in respect of the
premises, any evidence supporting the representations and that the holder or the holder’s legal
representative has therefore been able to prepare a response.

Powers of a licensing authority on the determination of a review

11.16 The 2003 Act provides a range of powers for the licensing authority which it may exercise on
determining a review where it considers them appropriate for the promotion of the licensing
objectives.

11.17 The licensing authority may decide that the review does not require it to take any further
steps appropriate to promoting the licensing objectives. In addition, there is nothing to prevent a
licensing authority issuing an informal warning to the licence holder and/or to recommend
improvement within a particular period of time. It is expected that licensing authorities will regard
such informal warnings as an important mechanism for ensuring that the licensing objectives are
effectively promoted and that warnings should be issued in writing to the licence holder.

11.18 However, where responsible authorities such as the police or environmental health officers
have already issued warnings requiring improvement — either orally or in writing — that have failed
as part of their own stepped approach to address concerns, licensing authorities should not merely
repeat that approach and should take this into account when considering what further action is
appropriate. Similarly, licensing authorities may take into account any civil immigration penalties
which a licence holder has been required to pay for employing an illegal worker.

11.19 Where the licensing authority considers that action under its statutory powers is appropriate,
it may take any of the following steps:
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« modify the conditions of the premises licence (which includes adding new conditions or any
alteration or omission of an existing condition), for example, by reducing the hours of opening or
by requiring door supervisors at particular times;

o exclude a licensable activity from the scope of the licence, for example, to exclude the
performance of live music or playing of recorded music (where it is not within the incidental live
and recorded music exemption)totete 101

e remove the designated premises supervisor, for example, because they consider that the
problems are the result of poor management;

e suspend the licence for a period not exceeding three months;

e revoke the licence.

11.20 In deciding which of these powers to invoke, it is expected that licensing authorities should
so far as possible seek to establish the cause or causes of the concerns that the representations
identify. The remedial action taken should generally be directed at these causes and should
always be no more than an appropriate and proportionate response to address the causes of
concern that instigated the review.

11.21 For example, licensing authorities should be alive to the possibility that the removal and
replacement of the designated premises supervisor may be sufficient to remedy a problem where
the cause of the identified problem directly relates to poor management decisions made by that
individual.

11.22 Equally, it may emerge that poor management is a direct reflection of poor company practice
or policy and the mere removal of the designated premises supervisor may be an inadequate
response to the problems presented. Indeed, where subsequent review hearings are generated, it
should be rare merely to remove a succession of designated premises supervisors as this would
be a clear indication of deeper problems that impact upon the licensing objectives.

11.23 Licensing authorities should also note that modifications of conditions and exclusions of
licensable activities may be imposed either permanently or for a temporary period of up to three
months. Temporary changes or suspension of the licence for up to three months could impact on
the business holding the licence financially and would only be expected to be pursued as an
appropriate means of promoting the licensing objectives or preventing illegal working. So, for
instance, a licence could be suspended for a weekend as a means of deterring the holder from
allowing the problems that gave rise to the review to happen again. However, it will always be
important that any detrimental financial impact that may result from a licensing authority’s decision
is appropriate and proportionate to the promotion of the licensing objectives and for the prevention
of illegal working in licensed premises. But where premises are found to be trading irresponsibly,
the licensing authority should not hesitate, where appropriate to do so, to take tough action to
tackle the problems at the premises and, where other measures are deemed insufficient, to revoke
the licence.

Reviews arising in connection with crime

11.24 A number of reviews may arise in connection with crime that is not directly connected with
licensable activities. For example, reviews may arise because of drugs problems at the premises,
money laundering by criminal gangs, the sale of contraband or stolen goods, the sale of firearms,
or the sexual exploitation of children. Licensing authorities do not have the power to judge the
criminality or otherwise of any issue. This is a matter for the courts. The licensing authority’s role
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when determining such a review is not therefore to establish the guilt or innocence of any
individual but to ensure the promotion of the crime prevention objective.

11.25 Reviews are part of the regulatory process introduced by the 2003 Act and they are not part
of criminal law and procedure. There is, therefore, no reason why representations giving rise to a
review of a premises licence need be delayed pending the outcome of any criminal proceedings.
Some reviews will arise after the conviction in the criminal courts of certain individuals, but not all.
In any case, it is for the licensing authority to determine whether the problems associated with the
alleged crimes are taking place on the premises and affecting the promotion of the licensing
objectives. Where a review follows a conviction, it would also not be for the licensing authority to
attempt to go beyond any finding by the courts, which should be treated as a matter of undisputed
evidence before them.

11.26 Where the licensing authority is conducting a review on the grounds that the premises have
been used for criminal purposes, its role is solely to determine what steps should be taken in
connection with the premises licence, for the promotion of the crime prevention objective. It is
important to recognise that certain criminal activity or associated problems may be taking place or
have taken place despite the best efforts of the licence holder and the staff working at the
premises and despite full compliance with the conditions attached to the licence. In such
circumstances, the licensing authority is still empowered to take any appropriate steps to remedy
the problems. The licensing authority’s duty is to take steps with a view to the promotion of the
licensing objectives and the prevention of illegal working in the interests of the wider community
and not those of the individual licence holder.

11.27 There is certain criminal activity that may arise in connection with licensed premises which
should be treated particularly seriously. These are the use of the licensed premises:

« for the sale and distribution of drugs controlled under the Misuse of Drugs Act 1971 and the
laundering of the proceeds of drugs crime;

« for the sale and distribution of illegal firearms;

« for the evasion of copyright in respect of pirated or unlicensed films and music, which does
considerable damage to the industries affected;

« for the illegal purchase and consumption of alcohol by minors which impacts on the health,
educational attainment, employment prospects and propensity for crime of young people;

« for prostitution or the sale of unlawful pornography;

e by organised groups of paedophiles to groom children;

« as the base for the organisation of criminal activity, particularly by gangs;

« for the organisation of racist activity or the promotion of racist attacks;

« for employing a person who is disqualified from that work by reason of their immigration status
in the UK;

o for unlawful gambling; and

« for the sale or storage of smuggled tobacco and alcohol.

11.28 It is envisaged that licensing authorities, the police, the Home Office (Immigration
Enforcement) and other law enforcement agencies, which are responsible authorities, will use the
review procedures effectively to deter such activities and crime. Where reviews arise and the
licensing authority determines that the crime prevention objective is being undermined through the
premises being used to further crimes, it is expected that revocation of the licence — even in the
first instance — should be seriously considered.



Review of a premises licence following closure order or illegal working
compliance order

11.29 Licensing authorities are subject to certain timescales, set out in the legislation, for the
review of a premises licence following a closure order under section 80 of the Anti-social
Behaviour, Crime and Policing Act 2014 or an illegal working compliance order under section 38 of
and Schedule 6 to the Immigration Act 2016. The relevant time periods run concurrently and are
as follows:

e when the licensing authority receives notice that a magistrates’ court has made a closure order
it has 28 days to determine the licence review — the determination must be made before the
expiry of the 28th day after the day on which the notice is received;

« the hearing must be held within ten working days, the first of which is the day after the day the
notice from the magistrates’ court is received;

« notice of the hearing must be given no later than five working days before the first hearing day
(there must be five clear working days between the giving of the notice and the start of the
hearing).

Review of a premises licence following persistent sales of alcohol to children

11.29 The Government recognises that the majority of licensed premises operate responsibly and
undertake due diligence checks on those who appear to be under the age of 18 at the point of sale
(or 21 and 25 where they operate a Challenge 21 or 25 scheme). Where these systems are in
place, licensing authorities may wish to take a proportionate approach in cases where there have
been two sales of alcohol within very quick succession of one another (e.g., where a new cashier
has not followed policy and conformed with a store’s age verification procedures). However, where
persistent sales of alcohol to children have occurred at premises, and it is apparent that those
managing the premises do not operate a responsible policy or have not exercised appropriate due
diligence, responsible authorities should consider taking steps to ensure that a review of the
licence is the norm in these circumstances. This is particularly the case where there has been a
prosecution for the offence under section 147A or a closure notice has been given under section
169A of the 2003 Act. In determining the review, the licensing authority should consider revoking
the licence if it considers this appropriate.

Right of appeal against final review decision

12.32 An appeal against the final review decision may be made to a magistrates’ court within 21
days of the appellant being notified of the licensing authority’s determination on the review. An
appeal may be made by the premises licence holder, the chief officer of police and/or any other
person who made relevant representations.

12.33 The decision of the licensing authority, following the review hearing, will not have effect until
the end of the period allowed for appeal, or until the disposal of the appeal.



12.34 Where appeals are lodged both against the decision following the review of the interim steps
and against the final determination, the courts may decide to consider the appeal against the final
determination within the 28 day period, allowing the interim steps appeal to be disposed of at the
same time.

Flow diagram of the summary review process
12.35 The following flow diagram summarises the process.
Application for summary review, with certificate signed by senior officer (superintendent or above).

LA teancte 12l considers if it is necessary to take interim steps (must be within 48 hours feotee 131 of
receiving application).

Licence holder can make representations against interim steps.
LA holds hearing within 48 hours to consider whether interim steps are appropriate for the
promotion of the licensing objectives (only once unless there is a material change in

circumstance).

LA must hold full hearing within 28 days to review the premises licence and decide whether any
interim steps in place should be withdrawn or modified.

Review decision takes effect after 21 days (unless appealed during that period).

Right of all parties to appeal against review decision (within 21 days). [Police and licence holder
can also appeal against continuing interim steps (within 21 days).]

Any appeal against interim steps is heard by Magistrates’ court within 28 days. [Any appeal
against review decision heard by Magistrates’ court. Timing decided by court (but may be held in
conjunction with any appeal against continuing interim steps).]

Final determination

13. Appeals

13.1 This chapter provides advice about entitlements to appeal in connection with various
decisions made by a licensing authority under the provisions of the 2003 Act. Entitlements to
appeal for parties aggrieved by decisions of the licensing authority are set out in Schedule 5 to the
2003 Act.
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General

13.2 With the exception of appeals in relation to closure orders, an appeal may be made to any
magistrates’ court in England or Wales but it is expected that applicants would bring an appeal in a
magistrates’ court in the area in which they or the premises are situated.

13.3 An appeal has to be commenced by the appellant giving a notice of appeal to the designated
officer for the magistrates’ court within a period of 21 days beginning with the day on which the
appellant was notified by the licensing authority of the decision which is being appealed.

13.4 The licensing authority will always be a respondent to the appeal, but in cases where a
favourable decision has been made for an applicant, licence holder, club or premises user against
the representations of a responsible authority or any other person, or the objections of the chief
officer of police, the Home Office (Immigration Enforcement), or local authority exercising
environmental health functions, the holder of the premises or personal licence or club premises
certificate or the person who gave an interim authority notice or the premises user will also be a
respondent to the appeal, and the person who made the relevant representation or gave the
objection will be the appellants.

13.5 Where an appeal has been made against a decision of the licensing authority, the licensing
authority will in all cases be the respondent to the appeal and may call as a witness a responsible
authority or any other person who made representations against the application, if it chooses to do
so. For this reason, the licensing authority should consider keeping responsible authorities and
others informed of developments in relation to appeals to allow them to consider their position.
Provided the court considers it appropriate, the licensing authority may also call as witnesses any
individual or body that they feel might assist their response to an appeal.

13.6 The court, on hearing any appeal, may review the merits of the decision on the facts and
consider points of law or address both.

13.7 On determining an appeal, the court may:

o dismiss the appeal;

e substitute for the decision appealed against any other decision which could have been made by
the licensing authority; or

« remit the case to the licensing authority to dispose of it in accordance with the direction of the
court and make such order as to costs as it thinks fit.

All parties should be aware that the court may make an order for one party to pay another party’s
costs.

On any appeal, the court is not entitled to consider whether the licence holder should have been
convicted of an immigration offence or been required to pay an immigration penalty, or whether

they should have been granted by the Home Office permission to be in the UK. This is because

separate rights exist to appeal these matters or to have an immigration decision administratively
reviewed.

Licensing policy statements and Section 182 guidance



13.8 In hearing an appeal against any decision made by a licensing authority, the magistrates’
court will have regard to that licensing authority’s statement of licensing policy and this Guidance.
However, the court would be entitled to depart from either the statement of licensing policy or this
Guidance if it considered it was justified to do so because of the individual circumstances of any
case. In other words, while the court will normally consider the matter as if it were “standing in the
shoes” of the licensing authority, it would be entitled to find that the licensing authority should have
departed from its own policy or the Guidance because the particular circumstances would have
justified such a decision.

13.9 In addition, the court is entitled to disregard any part of a licensing policy statement or this
Guidance that it holds to be ultra vires the 2003 Act and therefore unlawful. The normal course for
challenging a statement of licensing policy or this Guidance should be by way of judicial review,
but where it is submitted to an appellate court that a statement of policy is itself ultra vires the 2003
Act and this has a direct bearing on the case before it, it would be inappropriate for the court, on
accepting such a submission, to compound the original error by relying on that part of the
statement of licensing policy affected.

Giving reasons for decisions

13.10 It is important that a licensing authority gives comprehensive reasons for its decisions in
anticipation of any appeals. Failure to give adequate reasons could itself give rise to grounds for
an appeal. It is particularly important that reasons should also address the extent to which the
decision has been made with regard to the licensing authority’s statement of policy and this
Guidance. Reasons should be promulgated to all the parties of any process which might give rise
to an appeal under the terms of the 2003 Act.

13.11 It is important that licensing authorities also provide all parties who were party to the original
hearing, but not involved directly in the appeal, with clear reasons for any subsequent decisions
where appeals are settled out of court. Local residents in particular, who have attended a hearing
where the decision was subject to an appeal, are likely to expect the final determination to be
made by a court.

Implementing the determination of the magistrates’ courts

13.12 As soon as the decision of the magistrates’ court has been promulgated, licensing
authorities should implement it without delay. Any attempt to delay implementation will only bring
the appeal system into disrepute. Standing orders should therefore be in place that on receipt of
the decision, appropriate action should be taken immediately unless ordered by the magistrates’
court or a higher court to suspend such action (for example, as a result of an on-going judicial
review). Except in the case of closure orders, the 2003 Act does not provide for a further appeal
against the decision of the magistrates’ courts and normal rules of challenging decisions of
magistrates’ courts will apply.



Provisional statements

13.13 To avoid confusion, it should be noted that a right of appeal only exists in respect of the
terms of a provisional statement that is issued rather than one that is refused. This is because the
2003 Act does not empower a licensing authority to refuse to issue a provisional statement. After
receiving and considering relevant representations, the licensing authority may only indicate, as
part of the statement, that it would consider certain steps to be appropriate for the promotion of the
licensing objectives when, and if, an application were made for a premises licence following the
issuing of the provisional statement. Accordingly, the applicant or any person who has made
relevant representations may appeal against the terms of the statement issued.

14. Statements of licensing policy

Introduction

The Licensing Act 2003

14.1 This chapter provides guidance on the development and preparation of local statements of
licensing policy for publication by licensing authorities, the general principles that it is
recommended should underpin them, and core content to which licensing authorities are free to
add.

General

14.2 Section 5 of the 2003 Act requires a licensing authority to prepare and publish a statement of
its licensing policy at least every five years. Such a policy must be published before the authority
carries out any function in respect of individual applications and notices made under the terms of
the 2003 Act. During the five-year period, the policy must be kept under review and the licensing
authority may make any revisions to it as it considers appropriate, for instance in the light of
feedback from the local community on whether the licensing objectives are being met. If the
licensing authority determines and publishes its policy in this way, a new five-year period
commences on the date it is published. Previously, licensing authorities were required to
determine their licensing policies for each three-year period. Licensing policies published in
respect of the three-year period that began on 7 January 2011 are to be treated as though they
apply to a period of five years beginning at that date.



Fundamental principles

14.9 All statements of policy should begin by stating the four licensing objectives, which the
licensing policy should promote. In determining its policy, a licensing authority must have regard to
this Guidance and give appropriate weight to the views of consultees.

14.10 While statements of policy may set out a general approach to making licensing decisions,
they must not ignore or be inconsistent with provisions in the 2003 Act. For example, a statement
of policy must not undermine the right of any person to apply under the terms of the 2003 Act for a
variety of permissions and to have any such application considered on its individual merits.

14.11 Similarly, no statement of policy should override the right of any person to make
representations on an application or to seek a review of a licence or certificate where provision has
been made for them to do so in the 2003 Act.

14.12 Statements of policies should make clear that:

« licensing is about regulating licensable activities on licensed premises, by qualifying clubs and
at temporary events within the terms of the 2003 Act; and

« conditions attached to various authorisations will be focused on matters which are within the
control of individual licence holders and others with relevant authorisations, i.e. the premises
and its vicinity.

14.13 A statement of policy should also make clear that licensing law is not the primary
mechanism for the general control of nuisance and anti-social behaviour by individuals once they
are away from the licensed premises and, therefore, beyond the direct control of the individual,
club or business holding the licence, certificate or authorisation concerned. Nonetheless, it is a key
aspect of such control and licensing law will always be part of a holistic approach to the
management of the evening and night-time economy in town and city centres.

Licence conditions

14.14 Statements of licensing policy should reflect the general principles regarding licence
conditions set out in Chapter 1 of this guidance.

14.15 Statements of licensing policy should include a firm commitment to avoid attaching
conditions that duplicate other regulatory regimes as far as possible. Chapter 10 provides further
detail on this issue.

Enforcement

14.16 The Government recommends that licensing authorities should establish and set out joint
enforcement protocols with the local police and the other authorities and describe them in their
statement of policy. This will clarify the division of responsibilities for licence holders and
applicants, and assists enforcement and other authorities to deploy resources more efficiently.



14.17 In particular, these protocols should also provide for the targeting of agreed problem and
high-risk premises which require greater attention, while providing a lighter touch for low risk
premises or those that are well run. In some local authority areas, the limited validity of public
entertainment, theatre, cinema, night café and late night refreshment house licences has in the
past led to a culture of annual inspections regardless of whether the assessed risks make such
inspections necessary. The 2003 Act does not require inspections to take place save at the
discretion of those charged with this role. Principles of risk assessment and targeted inspection (in
line with the Regulators’ Code) should prevail and, for example, inspections should not be
undertaken routinely but when and if they are judged necessary. This should ensure that
resources are used efficiently and for example, are more effectively concentrated on problem
premises. Licensing authorities should also remind operators of licensed premises that it is
incumbent on them to provide appropriate training for their staff to ensure the promotion of the
licensing objectives.

Entertainment provision

14.18 Statements of licensing policy should set out the extent to which the licensing authority
intends to facilitate a broad range of entertainment provision for enjoyment by a wide cross-section
of the public. Statements of licensing policy should address what balance is to be struck between
promoting the provision of entertainment and addressing concerns relevant to the licensing
objectives. Licensing authorities should be conscious that licensing policy may inadvertently deter
live music by imposing indirect costs of a disproportionate nature, for example a blanket policy that
any pub providing live music entertainment must have door supervisors.

The need for licensed premises

14.19 There can be confusion about the difference between the “need” for premises and the
“‘cumulative impact” of premises on the licensing objectives, for example, on crime and disorder.
“‘Need” concerns the commercial demand for another pub or restaurant or hotel and is a matter for
the planning authority and for the market. This is not a matter for a licensing authority in
discharging its licensing functions or for its statement of licensing policy.

The cumulative impact of a concentration of licensed premises

What is cumulative impact?

14.20 The concept of “Cumulative impact” has been described within this guidance and used by
licensing authorities within their statements of licensing policy since the commencement of the
2003 Act. ‘Cumulative impact assessments’ were introduced in the 2003 Act by the Policing and
Crime Act 2017, with effect from 6 April 2018. Cumulative impact is the potential impact on the
promotion of the licensing objectives of a number of licensed premises concentrated in one area.



14.21 In some areas where the number, type or density of licensed premises, such as those
selling alcohol or providing late night refreshment, is high or exceptional, serious problems of
nuisance and disorder may arise outside or some distance from those premises. Such problems
generally occur as a result of large numbers of drinkers being concentrated in an area, for example
when leaving premises at peak times or when queuing at fast food outlets or for public transport.

14.22 Queuing in itself may lead to conflict, disorder and anti-social behaviour. Moreover, large
concentrations of people may also attract criminal activities such as drug dealing, pick pocketing
and street robbery. Local services such as public transport, public lavatory provision and street
cleaning may not be able to meet the demand posed by such concentrations of drinkers leading to
issues such as street fouling, littering, traffic and public nuisance caused by concentrations of
people who cannot be effectively dispersed quickly.

14.23 Variable licensing hours may facilitate a more gradual dispersal of customers from premises.
However, in some cases, the impact on surrounding areas of the behaviour of the customers of all
premises taken together will be greater than the impact of customers of individual premises. These
conditions are more likely to arise in town and city centres, but may also arise in other urban
centres and the suburbs, for example on smaller high streets with high concentrations of licensed
premises.

Cumulative impact assessments

14.24 A cumulative impact assessment (CIA) may be published by a licensing authority to help it to
limit the number or types of licence applications granted in areas where there is evidence to show
that the number or density of licensed premises in the area is having a cumulative impact and
leading to problems which are undermining the licensing objectives. CIAs relate to applications for
new premises licences and club premises certificates and applications to vary existing premises
licences and club premises certificates in a specified area.

14.25 Section 5A of the 2003 Act sets out what a licensing authority needs to do in order to publish
a CIA and review it, including the requirement to consult with the persons listed in section 5(3) of
the 2003 Act. The 2003 Act does not stipulate how the CIA should be used once published,
because the requirements for determining applications for new licences or variations are the same
in areas with a CIA as they are elsewhere, as set out in sections 18, 35, 72 and 85 of the Act.
However, any CIA published by a licensing authority must be summarised in its statement of
licensing policy. Under section 5(6D) a licensing authority must also have regard to any CIA it has
published when determining or revising its statement of licensing policy.

14.26 The CIA must include a statement saying that the licensing authority considers that the
number of premises licences and/or club premises certificates in one or more parts of the area
described is such that it is likely that granting further licences would be inconsistent with the
authority’s duty to promote the licensing objectives. As part of the publication a licensing authority
must set out the evidential basis for its opinion.

14.27 CIAs may relate to premises licensed to carry on any licensable activity, including the sale of
alcohol for consumption on or off the premises, and the provision of late night refreshment. This
includes late night refreshment providers which are not licensed to sell alcohol. A CIA may relate
to all premises licences and club premises certificates in the area described in the assessment or
parts thereof, or only to premises of a particular kind described in the assessment. For example, it
may be appropriate for the licensing authority to only include off-licences or nightclubs within the
scope of its assessment. The licensing authority must make clear, when publishing its CIA, which
premises types it applies to. CIAs do not apply to TENSs; however it is open to the police and



environmental health authority (as relevant persons) to refer to evidence published within a CIA
when objecting to a TEN.

14.28 While the evidence underpinning the publication of a CIA should generally be suitable as the
basis for a decision to refuse an application or impose conditions, it does not change the
fundamental way that decisions are made under the 2003 Act. Each decision in an area subject to
a CIA therefore still needs to be made on a case-by-case basis and with a view to what is
appropriate for the promotion of the licensing objectives. Importantly, the publication of a CIA
would not remove a licensing authority’s discretion to grant applications for new licences or
applications to vary existing licences, where the authority considers this to be appropriate in the
light of the individual circumstances of the case.

Evidence of cumulative impact

14.29 As noted above, there must be an evidential basis for the decision to publish a CIA. Local
Community Safety Partnerships and responsible authorities, such as the police and the
environmental health authority, may hold relevant information which would inform licensing
authorities when establishing the evidence base for publishing a CIA. Evidence of cumulative
impact on the promotion of the licensing objectives needs to relate to the relevant problems
identified in the specific area to be covered by the CIA. Information which licensing authorities may
be able to draw on includes:

« local crime and disorder statistics, including statistics on specific types of crime and crime
hotspots;

 statistics on local anti-social behaviour offences;

« health-related statistics such as alcohol-related emergency attendances and hospital
admissions;

« environmental health complaints, particularly in relation to litter and noise;

o complaints recorded by the local authority, which may include complaints raised by local
residents or residents’ associations;

e residents’ questionnaires;

e evidence from local and parish councillors; and

« evidence obtained through local consultation.

14.30 The licensing authority may consider this evidence, alongside its own evidence of the impact
of licensable activities within its area, and consider in particular the times at which licensable
activities are carried on. Information which may inform consideration of these issues includes:

o trends in licence applications, particularly trends in applications by types of premises and
terminal hours;

« changes in terminal hours of premises;

e premises’ capacities at different times of night and the expected concentrations of drinkers who
will be expected to be leaving premises at different times.

14.31 Where existing information is insufficient or not readily available, but the licensing authority
believes there are problems in its area resulting from the cumulative impact of licensed premises, it
can consider conducting or commissioning a specific study to assess the position. This may
involve conducting observations of the night-time economy to assess the extent of incidents
relating to the promotion of the licensing objectives, such as incidences of criminal activity and
anti-social behaviour, examples of public nuisance, specific issues such as underage drinking and
the key times and locations at which these problems are occurring.



14.32 In order to identify the areas in which problems are occurring, information about specific
incidents can be mapped and, where possible, a time analysis undertaken to identify the key areas
and times at which there are specific issues.

14.33 After considering the available evidence and consulting those individuals and organisations
listed in section 5(3) of the 2003 Act and any others, a licensing authority may be satisfied that it is
appropriate to publish a CIA. The CIA should also be considered alongside local planning policy
and other factors which may assist in mitigating the cumulative impact of licensed premises, as set
out in paragraph 14.47.

Steps to publishing a cumulative impact assessment
14.34 The steps to be followed in considering whether to publish a CIA are summarised below.

« ldentify concern about crime and disorder; public safety; public nuisance or protection of
children from harm in a particular location.

« Consider whether there is good evidence that crime and disorder or nuisance are occurring, or
whether there are activities which pose a threat to public safety or the protection of children
from harm.

« If there is evidence that such problems are occurring, identify whether these problems are being
caused by the customers of licensed premises, or that cumulative impact is imminent.

« Identify the boundaries of the area where problems are occurring (this can involve mapping
where the problems occur and identifying specific streets or localities where such problems
arise).

o Consult those specified in section 5(3) of the 2003 Act. As with consultations in respect of the
licensing policy statement as a whole, it is for each licensing authority to determine the extent of
the consultation it should undertake in respect of a CIA (subject to the statutory requirements).

« For the purposes of the consultation provide the persons specified in section 5(3) with the
following information:

« the reasons why it is considering publishing a CIA,;

e ageneral indication of the part or parts of its area which it is considering describing in the
assessment;

o Wwhether it considers that the assessment will relate to all premises licence and club premises
certificate applications and variation applications, or only to those of a particular kind
described.

e Subject to the outcome of the consultation, include and publish details of the CIA, including the
evidence in support of the assessment and the particular kinds of premises the assessment
relates to. Licensing authorities are not restricted to using general terms such as on-trade, off-
trade and late night refreshment providers, and can apply their own descriptions such as
vertical-drinking bars and night clubs if appropriate.

o Summarise the licensing authority’s opinion in light of the evidence of cumulative impact (or any
revision to an existing opinion) in the licensing policy statement and explain within the policy
statement how the authority has had regard to any CIAs it has published under section 5A. The
summary within the licensing policy statement should include, but is not limited to: the nature of
the problems identified and the evidence for such problems; the geographical extent of the area
covered by the assessment; the types of premises described in the assessment; and the types
of applications for which it would likely be inconsistent with the licensing authority’s duty to
promote the licensing objectives to grant.

Effect of cumulative impact assessments



14.39 When publishing a CIA a licensing authority is required to set out evidence of problems that
are being caused or exacerbated by the cumulative impact of licensed premises in the area
described. The evidence is used to justify the statement in the CIA that it is likely that granting
further premises licences and/or club premises certificates in that area (limited to a kind described
in the assessment), would be inconsistent with the authority’s duty to promote the licensing
objectives.

14.40 In publishing a CIA a licensing authority is setting down a strong statement of intent about its
approach to considering applications for the grant or variation of premises licences or club
premises certificates in the area described. Having published a CIA a licensing authority must
have regard to the assessment when determining or revising its statement of licensing policy. It is
therefore expected that, in respect of each relevant application in the area concerned, the licensing
authority will be considering whether it is appropriate to make a representation to its committee as
a responsible authority in its own right. The CIA does not, however, change the fundamental way
that licensing decisions are made. It is therefore open to the licensing authority to grant an
application where it considers it is appropriate and where the applicant can demonstrate in the
operating schedule that they would not be adding to the cumulative impact. Applications in areas
covered by a CIA should therefore give consideration to potential cumulative impact issues when
setting out the steps that will be taken to promote the licensing objectives. Where relevant
representations are received and a licensing authority decides to grant an application it will need to
provide the applicant, the chief officer of police and all parties who made relevant representations
with reasons for granting the application and this should include any reasons for departing from
their own policy.

14.41 The CIA must also stress that it does not relieve responsible authorities (or any other
persons) of the need to make relevant representations where they consider it appropriate to do so
for the promotion of the licensing objectives. Anyone making a representation may base it on the
evidence published in the CIA, or the fact that a CIA has been published. It remains incumbent on
all responsible authorities and other persons to ensure that their representations can withstand the
scrutiny to which they would be subject at a hearing. As with all licensing applications under the
2003 Act, if there are no representations, the licensing authority must grant the application in terms
that are consistent with the operating schedule submitted.

14.42 The absence of a CIA does not prevent any responsible authority or other person making
representations on an application for the grant or variation of a licence on the grounds that the
premises will give rise to a negative cumulative impact on one or more of the licensing objectives,
However, in each case it would be incumbent on the person making the representation to provide
relevant evidence of cumulative impact.

14.43 As noted above, CIAs may apply to the impact of a concentration of any licensed premises,
including those licensed for the sale of alcohol on or off the premises, and premises licensed to
provide late night refreshment. When establishing its evidence base for publishing a CIA, licensing
authorities should be considering the contribution to cumulative impact made by different types of
premises within its area, in order to determine the appropriateness of including different types of
licensed premises within the CIA.

Other mechanisms for controlling cumulative impact



14.47 Once away from the licensed premises, a minority of consumers will behave badly. To
enable the general public to appreciate the breadth of the strategy for addressing these problems,
statements of policy should also indicate the other mechanisms both within and outside the
licensing regime that are available for addressing such issues. For example:

e planning control;

e positive measures to create a safe and clean town centre environment in partnership with local
businesses, transport operators and other departments of the local authority, including best
practise schemes such as Best Bar None, Pubwatch or BIDs;

e Community Protection Notices;

« the provision of CCTV surveillance in town centres, taxi ranks, provision of public conveniences
open late at night, street cleaning and litter patrols;

o powers of local authorities to designate parts of the local authority area as places where alcohol
may not be consumed publicly;

« the confiscation of alcohol from adults and children in designated areas;

e police enforcement of the general law concerning disorder and anti-social behaviour, including
the issuing of fixed penalty notices;

« prosecution for the offence of selling alcohol to a person who is drunk (or allowing such a sale);

e Raising a contribution to policing the late night economy through the Late Night Levy.

o Early Morning Alcohol Restriction Orders (see Chapter 17).

14.48 As part of its licensing policy statement, the licensing authority may also wish to consider the
use of alternative approaches such as fixed closing times, staggered closing times and zoning.
Such policy restrictions would need to be evidence-based and would be subject to the merits of
each case in accordance with what is appropriate for the promotion of the licensing objectives. The
licensing authority would be expected to justify the use of such measures as an appropriate means
of managing problems in its area.

Licensing hours

14.51 With regard to licensing hours, the Government acknowledges that different licensing
approaches may be appropriate for the promotion of the licensing objectives in different areas. The
2003 Act gives the licensing authority power to make decisions regarding licensed opening hours
as part of the implementation of its licensing policy statement and licensing authorities are best
placed to make such decisions based on their local knowledge and in consultation with other
responsible authorities. However, licensing authorities must always consider each application and
must not impose predetermined licensed opening hours, without giving individual consideration to
the merits of each application.

14.52 Statements of licensing policy should set out the licensing authority’s approach regarding
licensed opening hours and the strategy it considers appropriate for the promotion of the licensing
objectives in its area. The statement of licensing policy should emphasise the consideration which
will be given to the individual merits of an application. The Government recognises that licensed
premises make an important contribution to our local communities, and has given councils a range
of tools to effectively manage the different pressures that licensed premises can bring. In
determining appropriate strategies around licensed opening hours, licensing authorities cannot



seek to restrict the activities of licensed premises where it is not appropriate for the promotion of
the licensing objectives to do so.

Children
14.53 It is an offence under the 2003 Act to:

e permit children under the age of 16 who are not accompanied by an adult to be present on
premises being used exclusively or primarily for supply of alcohol for consumption on those
premises under the authorisation of a premises licence, club premises certificate or where that
activity is carried on under the authority of a TEN; and

« to permit the presence of children under 16 who are not accompanied by an adult between
midnight and 5am at other premises supplying alcohol for consumption on the premises under
the authority of any premises licence, club premises certificate or TEN.

14.54 Outside of these hours, the offence does not prevent the admission of unaccompanied
children under 16 to the wide variety of premises where the consumption of alcohol is not the
exclusive or primary activity. This does not mean that children should automatically be admitted to
such premises and the following paragraphs are therefore of great importance notwithstanding the
offences under the 2003 Act. The expression ‘exclusively or primarily’ should be given its ordinary
and natural meaning in the context of the particular circumstances.

14.55 Where it is not clear that the business is predominately for the sale and consumption of
alcohol, operators and enforcement agencies should seek to clarify the position before
enforcement action is taken. Mixed businesses may be more difficult to classify and in such cases
operators and enforcement agencies should consult where appropriate about their respective
interpretations of the activities taking place on the premises before any moves are taken which
might lead to prosecution.

14.56 The 2003 Act does not automatically permit unaccompanied children under the age of 18 to
have free access to premises where the consumption of alcohol is not the exclusive or primary
activity or to the same premises even if they are accompanied, or to premises where the
consumption of alcohol is not involved. Subject only to the provisions of the 2003 Act and any
licence or certificate conditions, admission will always be at the discretion of those managing the
premises. The 2003 Act includes no presumption of giving children access but equally, no
presumption of preventing their access to licensed premises. Each application and the
circumstances of individual premises must be considered on their own merits.

14.57 A statement of licensing policy should not seek to limit the access of children to any
premises unless it is appropriate for the prevention of physical, moral or psychological harm to
them (please see Chapter 2). It may not be possible for licensing policy statements to anticipate
every issue of concern that could arise in respect of children in relation to individual premises and
therefore the individual merits of each application should be considered in each case.

14.58 A statement of licensing policy should make clear the range of alternatives which may be
considered for limiting the access of children where that is appropriate for the prevention of harm
to children. Conditions which may be relevant in this respect are outlined in paragraph 2.27.



14.59 Statements of policy should also make clear that conditions requiring the admission of
children to any premises cannot be attached to licences or certificates. Where no licensing
restriction is appropriate, this should remain a matter for the discretion of the individual licence
holder, club or premises user.

14.60 Venue operators seeking premises licences and club premises certificates should consider
including such prohibitions and restrictions in their operating schedules particularly where their
own risk assessments have determined that the presence of children is undesirable or
inappropriate.

Responsible authority and children

14.61 A statement of licensing policy should indicate which body the licensing authority judges to
be competent to act as the responsible authority in relation to the protection of children from harm.
This may be the local authority social services department, the Local Safeguarding Children Board
or other competent body as agreed locally. It would be practical and useful for statements of
licensing policy to include descriptions of the responsible authorities in any area and appropriate
contact detalils.

Children and cinemas

14.62 The statement of policy should make clear that in the case of premises giving film
exhibitionsiee 17" the licensing authority will expect licence holders or clubs to include in their
operating schedules arrangements for restricting children from viewing age- restricted films
classified according to the recommendations of the British Board of Film

Classification or the licensing authority itself (see paragraphs 10.59 to 10.60).

Integrating strategies

14.63 It is recommended that statements of licensing policy should provide clear indications of how
the licensing authority will secure the proper integration of its licensing policy with local crime
prevention, planning, transport, tourism, equality schemes, cultural strategies and any other plans
introduced for the management of town centres and the night-time economy. Many of these
strategies are not directly related to the promotion of the licensing objectives, but, indirectly, impact
upon them. Co-ordination and integration of such policies, strategies and initiatives are therefore
important.

Planning and building control
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14.64 The statement of licensing policy should indicate that planning permission, building control
approval and licensing regimes will be properly separated to avoid duplication and inefficiency.
The planning and licensing regimes involve consideration of different (albeit related) matters.
Licensing committees are not bound by decisions made by a planning committee, and vice versa.
However, as set out in chapter 9, licensing committees and officers should consider discussions
with their planning counterparts prior to determination with the aim of agreeing mutually acceptable
operating hours and scheme designs.

14.65 There are circumstances when, as a condition of planning permission, a terminal hour has
been set for the use of premises for commercial purposes. Where these hours are different to the
licensing hours, the applicant must observe the earlier closing time. Premises operating in breach
of their planning permission would be liable to prosecution under planning law. Proper integration
should be assured by licensing committees, where appropriate, providing regular reports to the
planning committee.

14.66 Where there is an application for planning permission, the National Planning Policy
Framework expects new development can be integrated effectively with existing businesses and
community facilities (such as places of worship, pubs, music venues and sports clubs). Existing
businesses and facilities should not have unreasonable restrictions placed on them as a result of
development permitted after they were established. Where the operation of an existing business or
community facility could have a significant adverse effect on new development (including changes
of use) in its vicinity, the applicant (or ‘agent of change’) should be required by the local planning
authority to provide suitable mitigation before the development has been completed.

Promotion of equality

14.67 A statement of licensing policy should recognise that the Equality Act 2010 places a legal
obligation on public authorities to have due regard to the need to eliminate unlawful discrimination,
harassment and victimisation; to advance equality of opportunity; and to foster good relations,
between persons with different protected characteristics. The protected characteristics are age,
disability, gender reassignment, pregnancy and maternity, race, religion or belief, sex, and sexual
orientation.

14.68 Public authorities are required to publish information at least annually to demonstrate their
compliance with the Equality Duty. The statement of licensing policy should refer to this legislation,
and explain how the Equality Duty has been complied with. Further guidance is available from
Government Equalities Office and the Equality and Human Rights Commission.

Administration, exercise and delegation of functions

14.69 The 2003 Act provides that the functions of the licensing authority (including its
determinations) are to be taken or carried out by its licensing committee (except those relating to
the making of a statement of licensing policy or where another of its committees has the matter
referred to it). The licensing committee may delegate these functions to sub-committees consisting
of three members of the committee, or in appropriate cases to officials supporting the licensing
authority. Where licensing functions are not automatically transferred to licensing committees, the



functions must be carried out by the licensing authority as a whole and not by its executive.
Statements of licensing policy should indicate how the licensing authority intends to approach its
various functions. Many of the decisions and functions will be purely administrative in nature and
statements of licensing policy should underline the principle of delegation in the interests of speed,
efficiency and cost-effectiveness.

14.70 The 2003 Act does not prevent the development by a licensing authority of collective
working practices with other parts of the local authority or other licensing authorities for work of a
purely administrative nature, e.g. mail-outs. In addition, such administrative tasks may be
contracted out to private businesses. But any matters regarding licensing decisions must be
carried out by the licensing committee, its sub-committees or officers.

16. Regulated entertainment

Types of regulated entertainment

16.1 Schedule 1 to the 2003 Act sets out what activities are regarded as the provision of regulated
entertainment and when they are licensable and those activities which are not and therefore
exempt from the regulated entertainment regime. Changes to regulated entertainment took effect
on 6 April 2015.

16.2 The descriptions of entertainment activities licensable under the 2003 Act are:

e a performance of a play;

« an exhibition of a film;

e an indoor sporting event;

e aboxing or wrestling entertainment;

e a performance of live music;

e any playing of recorded music;

e a performance of dance; and

« entertainment of a similar description to a performance of live music, any playing of recorded
music or a performance of dance.

16.3 To be licensable, one or more of these activities needs to be provided for the purpose (at
least partly) of entertaining an audience; has to be held on premises made available for the
purpose of enabling that activity; and must also either:

o take place in the presence of a public audience, or

- be provided exclusively for the members of a club or for the club members and their guests, or

e Where that activity takes place in private, be the subject of a charge made with a view to profit.



16.4 Guidance around what constitutes audiences and private events is at paragraphs 16.11-
16.14.

Overview of circumstances in which entertainment activities are not licensable

16.5 There are a number of exemptions that mean that a licence (or other authorisationtotee 18)
under the 2003 Act is not required. This Guidance cannot give examples of every eventuality or
possible entertainment activity that is not licensable. However, the following activities are
examples of entertainment which are not licensable:

e activities which involve participation as acts of worship in a religious context;

 activities in places of public religious worship;

e education — teaching students to perform music or to dance;

« the demonstration of a product — for example, a guitar — in a music shop;

o the rehearsal of a play or performance of music for a private audience where no charge is made
with a view to making a profit;

e Morris dancing (or similar)teetnote 191,

« Incidental music — the performance of live music or the playing of recorded music if it is
incidental to some other activityotee 20,

« Incidental film — an exhibition of moving pictures if it is incidental to some other activity!oonote 211;

« A spontaneous performance of music, singing or dancing;

o Garden fetes — or similar if not being promoted or held for purposes of private gain;

« Films for advertisement, information, education or in museums or art galleries;

e Television or radio broadcasts — as long as the programme is live and simultaneous;

« Vehicles in motion — at a time when the vehicle is not permanently or temporarily parked;

o Games played in pubs, youth clubs etc. (e.g. pool, darts and table tennis);

e Stand-up comedy; and

« Provision of entertainment facilities (e.g. dance floors)totnoe 22

16.6 As a result of deregulatory changes that have amended the 2003 Actieenee2sl ng licence is
required for the following activities:

e Plays: no licence is required for performances between 08.00 and 23.00 on any day, provided
that the audience does not exceed 500.

« Dance: no licence is required for performances between 08.00 and 23.00 on any day, provided
that the audience does not exceed 500!rotete 221,

« Films: no licence is required for ‘not-for-profit’ film exhibition held in community premises
between 08.00 and 23.00 on any day provided that the audience does not exceed 500 and the
organiser (a) gets consent to the screening from a person who is responsible for the premises;
and (b) ensures that each such screening abides by age classification ratings.

« Indoor sporting events: no licence is required for an event between 08.00 and 23.00 on any
day, provided that those present do not exceed 1000.

e Boxing or wrestling entertainment: no licence is required for a contest, exhibition or display of
Greco-Roman wrestling, or freestyle wrestling between 08.00 and 23.00 on any day, provided
that the audience does not exceed 1000.

e Live music: no licence permission is required for:

« a performance of unamplified live music between 08.00 and 23.00 on any day, on any
premises.
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a performance of amplified live music between 08.00 and 23.00 on any day on premises
authorised to sell alcohol for consumption on those premises, provided that the audience
does not exceed 500eenote 25,

a performance of amplified live music between 08.00 and 23.00 on any day, in a
workplacele 2l that does not have a licence, provided that the audience does not exceed
500.

a performance of amplified live music between 08.00 and 23.00 on any day, in a church hall,
village hall, community hall, or other similar community premises, that is not licensed by a
premises licence to sell alcohol, provided that (a) the audience does not exceed 500, and (b)
the organiser gets consent for the performance from a person who is responsible for the
premises.

a performance of amplified live music between 08.00 and 23.00 on any day, at the non-
residential premises of (i) a local authority, or (ii) a school, or (iii) a hospital, provided that (a)
the audience does not exceed 500, and (b) the organiser gets consent for the performance
on the relevant premises from: (i) the local authority concerned, or (ii) the school or (iii) the
health care provider for the hospital.

e Recorded Music: no licence permission is required for:

any playing of recorded music between 08.00 and 23.00 on any day on premises authorised
to sell alcohol for consumption on those premises, provided that the audience does not
exceed 500Qonete27],

any playing of recorded music between 08.00 and 23.00 on any day, in a church hall, village
hall, community hall, or other similar community premises, that is not licensed by a premises
licence to sell alcohol, provided that (a) the audience does not exceed 500, and (b) the
organiser gets consent for the performance from a person who is responsible for the
premises.

any playing of recorded music between 08.00 and 23.00 on any day, at the non- residential
premises of (i) a local authority, or (ii) a school, or (iii) a hospital, provided that (a) the
audience does not exceed 500, and (b) the organiser gets consent for the performance on
the relevant premises from: (i) the local authority concerned, or (ii) the school proprietor or
(iii) the health care provider for the hospital.

« Cross activity exemptions: no licence is required between 08.00 and 23.00 on any day, with no
limit on audience size for:

any entertainment taking place on the premises of the local authority where the
entertainment is provided by or on behalf of the local authority;

any entertainment taking place on the hospital premises of the health care provider where
the entertainment is provided by or on behalf of the health care provider;

any entertainment taking place on the premises of the school where the entertainment is
provided by or on behalf of the school proprietor; and

any entertainment (excluding films and a boxing or wrestling entertainment) taking place at a
travelling circus, provided that (a) it takes place within a moveable structure that
accommodates the audience, and (b) that the travelling circus has not been located on the
same site for more than 28 consecutive days.

16.7 The deregulatory changes mean that, for example, an indoor sporting event that takes place
between 07.00 and 23.30 on a particular day is licensable in respect of activities taking place
between 07.00-08.00 and 23.00-23.30. Similarly, where the audience for a performance of dance
fluctuates, those activities are licensable if, and for so long as, the number of people in the
audience exceeds 500. If organisers are uncertain as to audience sizes or if audience migration is
likelyteree 281 Hjt might be easier and more flexible to secure an appropriate authorisation. Examples
of where a Temporary Event Notice (TEN)tree23 could still be required include if the activity is the
playing of recorded music or the exhibition of a film that requires an authorisation; or if the
entertainment is not authorised by an existing licence or certificate and its conditions.
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16.8 Of course, anyone involved in the organisation or provision of entertainment activities —
whether or not any such activity is licensable under the 2003 Act — must comply with any
applicable duties that may be imposed by other legislation relevant to the event (e.g. in areas such
as crime and disorder, fire, health and safety, noise, nuisance and planning).feemee 2 Any such
person should take steps to be aware of relevant best practice, and may find responsible
authorities a useful source of expert support and advice.

16.9 The various effects of the changes made to entertainment licensing by the set of deregulatory
changes between 2012 and 2015 ee31 gre described in greater detail in subsequent paragraphs:

e Music entertainment, see in particular paragraphs: 16.20-16.21; 16.26-16.33; and 16.36-16.44;

« Plays, dance, and indoor sporting events, see in particular paragraphs: 16.34-16.35 and 16.45-
16.48;

« Local authority, hospital and school premises, see in particular paragraphs: 16.16- 16.20

o Community premises, see in particular paragraphs: 16.21-16.24

« Circuses, see in particular paragraph 16.25

e Boxing or wrestling entertainment, see in particular paragraphs: 16.49-16.51.

General circumstances in which entertainment activities are licensable

16.10 An authorisation for regulated entertainment is always required for entertainment activities
that take place before 08.00 or after 23.00, unless exempted under any other provision of the 2003
Act, as amendedotote 32,

Audience

16.11 For the purposes of regulated entertainment, the term “audience” refers to any person for
whose entertainment (at least in part) any licensable activities are provided. An audience member
need not be, or want to be, entertained: what matters is that an audience is presentice3l gnd that
the purpose of the licensable activity is (at least in part) intended to entertain any person
presenticneesd The gudience will not include performers, together with any person who contributes
technical skills in substantial support of a performer (for example, a sound engineer or stage
technician), during any associated activities. This includes setting up before the entertainment,
reasonable breaks (including intervals) between activities and packing up thereafter. Similarly,
security staff and bar workers will not form part of the audience while undertaking their duties.

16.12 More than one entertainment activity (or for a single activity, more than one performance or
event) can be held concurrently, provided that the audience for each such performance or event
does not exceed the threshold at which such a performance or event becomes licensable. In some
circumstances, there will be a clear distinction between performances or events; for example, their
taking place in separate rooms or on separate floors. However, organisers will have to ensure that
audiences do not grow or migrate, so that the audience exceeds the relevant limit for any one
performance or event at any time. If there is the possibility of audience migration, it might be easier
and more flexible to secure an appropriate authorisation.

Private events

16.13 Events held in private are not licensable unless those attending are charged for the
entertainment with a view to making a profit (including raising money for charity). For example,
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where a party is held for friends in a private dwelling featuring amplified live music, if a charge or
contribution is made solely to cover the costs of the entertainment, the activity is not regulated
entertainment. Similarly, any charge made to the organiser of a private event by musicians, other
performers, or their agents does not of itself make that entertainment licensable — it would only do
so if the guests attending were themselves charged by the organiser for that entertainment with a
view to achieving a profit. The fact that this might inadvertently result in the organiser making a
profit would be irrelevant, as long as there had not been an intention to make a profit.

16.14 Schedule 1 to the 2003 Act also makes it clear that before entertainment is regarded as
being provided for consideration, a charge has to be:

« made by or on behalf of a person concerned with the organisation or management of the
entertainment; and
« paid by or on behalf of some or all of the persons for whom the entertainment is provided.

Circumstances in which entertainment activities are no longer licensable

16.15 No licence is required for certain entertainment activities on specified premises, as follows:

Local authorities, hospital healthcare providers and school proprietors: cross-
entertainment activity exemption

16.16 No licence is required for any entertainment provided by or on behalf of a local authority,
health care provider, or school proprietor to the extent that it takes place on defined premises,
between 08.00-23.00 on any day provided that:

« for entertainment provided by, or on behalf of, a local authority it takes places on premises in
which that authority has a relevant property interest, or is in lawful occupation;

« for entertainment provided by, or on behalf of, a health care provider it takes place on any
premises forming part of a hospital in which the provider has a relevant property interest, or is in
lawful occupation; and

« for entertainment provided by, or on behalf of, a school proprietor it takes place on the premises
of the school.

16.17 This Guidance cannot give examples of every eventuality where entertainment is not
licensable under this exemption through being provided “by or on behalf of”. It will depend on the
facts in each case. However, the following are examples of activities that are not usually
considered to be licensable under this exemption:

« Any entertainment activity hosted by a local authority on their own premises, where there is a
significant relationship between the local authority and the provider of the entertainment (e.g.
principal and agent);

« Any entertainment activity organised on a local authority’s behalf on that local authority’s
premises by a cultural trust in discharge of a local authority’s discretionary power to arrange
entertainment provision and support for the arts, including festivals and celebrations.

« Any entertainment activity organised by a healthcare provider on their own hospital premises in
partnership with a hospital charity;

« Any entertainment event on school premises organised by the Parent Teacher Association
(PTA) to benefit the school.



16.18 It is for the local authority, health care provider or school proprietor to determine whether,
and on what basis, they can (or wish) to provide entertainment activity under this exemption,
including consideration of issues around fundraising, profit making, governance or use of public
funds. However a pure hire of premises by a third partytoree3 does not constitute the provision of
an entertainment event “on behalf of” a local authority, healthcare provider, or school proprietor
and nor does commercial entertainment which the local authorityte3¢ merely facilitates through
providing a public spacelicoesr,

16.19 All the terms used in this exemption, such as “local authority”, “health care”, “health care

provider”, “hospital”, “school”, “school premises”, “school proprietor”, “domestic premises” and
“relevant property interest” are defined in the 2014 Orderiieonote 3],

Local authority, hospital and school premises: third party music entertainment

16.20 No licence is required for a performance of live music or the playing of recorded music on
local authority, hospital or school premises, that are not domestic premises, between 08.00-23.00
on any day provided that:

o itis performed in front of an audience of no more than 500 people; and

e aperson concerned in the organisation or management of the music entertainment has
obtained the prior written consentieeree9 of the local authority, health care provider or school
proprietor (as appropriate) for that entertainment to take place. It is for these “trusted providers”
to determine whether, or not, they wish to make their premises available for music
entertainment by a 3rd party and on what terms they deem it appropriate.

Community premises: music entertainment

16.21 No licence is required for a performance of live music or the playing of recorded music on
community premisesterneel phetween 08.00-23.00 on any day provided that:

o the community premises are not authorised, by a premises licence or club premises certificate,
to be used for the supply of alcohol for consumption on the premisesticoteote il

« the music entertainment is in the presence of an audience of no more than 500 people; and

e aperson concerned in the organisation or management of the music entertainment has
obtained the prior written consentieenee 42l of the management committee of the premises, or if
there is no management committee, a person who has control of the premises in connection
with the carrying on by that person of a trade, business or other undertaking, or failing that a
person with a relevant property interest in the premises.

Community premises: exhibition of film

16.22 No licencelree4l js required for an exhibition of a film on community premisestieonoe
4 petween 08.00-23.00 on any day provided that:

« the film entertainment is not provided with a view to profitlcotnete 4i;

o the film entertainment is in the presence of an audience of no more than 500 people;

« the admission of children is subject to such restrictions as are necessary to comply with the
recommendation issued by the BBFC or relevant licensing authority regarding the admission of
children; and

e aperson concerned in the organisation or management of the exhibition of the film has
obtained the prior written consenticeree 2l of the management committee of the premises, or if
there is no management committee, a person who has control of the premises in connection
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with the carrying on by that person of a trade, business or other undertaking, or failing that a
person with a relevant property interest in the premises.

16.23 Under this exemption, one condition is that the film entertainment is not being provided with
a view to profitieence47 - An entry charge does not of itself make the film entertainment licensable; it
is whether the organiser intended to make a profit (that includes raising money for charity). A
charge or contribution that is made solely to cover the costs of the film screeningteonee 4l jg
consistent with ‘not being provided with a view to profit’. The ‘not with a view to profit’ condition
applies solely to the activity of exhibiting the film under this exemption. A charge with a view to
making a profit may legitimately be levied for any other activity or event that is distinct from film
admission, such as the provision of refreshments, film talks, or a social event.

16.24 This community film exemption is also conditional on those responsible having in place
operating arrangements that ensure that the age rating for the film is implemented by means of a
suitable child admission policyeneesl How this is achieved is a matter for the organisation or social
group exhibiting the film. For example, they may operate a membership subscription scheme
which pays for entry to all titles in a season and is limited to adults. It could be a children’s film club
with a policy of only showing films that are suitable for all by being rated ‘U’ by the BBFC.
Alternatively, the organisers could sell tickets to the public and ensure that children are only
permitted to attend in accordance with any age rating for the film — i.e. a door admissions policy
linked to proof of age.

Travelling circuses

16.25 Where types of entertainment are present in a performance by a travelling circustieoesa they
will not be licensable provided that certain qualifying conditions are mettereesi The qualifying
conditions are that:

o the entertainment is not an exhibition of a film or a boxing or wrestling entertainment;

« the entertainment takes place between 08.00 and 23.00 on the same day;

« the entertainment takes place wholly within a moveable structure and the audience present is
accommodated wholly inside that moveable structure; and

« the travelling circus has not been located on the same site for more than 28 consecutive days.

Live music
16.26 Live music is licensable:

« Where a performance of live music — whether amplified or unamplified — takes place before
08.00 or after 23.00 on any day;

o Wwhere a performance of amplified live music does not take place either on relevant licensed
premises, or at a workplace that is not licensed other than for the provision of late night
refreshment;

« where a performance of amplified live music takes place at a time when the relevant licensed
premises are not open for the purposes of being used for the sale or supply of alcohol for
consumption on the premisesticonoe 52,

« Where a performance of amplified live music takes place at relevant licensed premises, or
workplacesiereessl in the presence of an audience of more than 500 peopleloreesa: oy

« Where a licensing authority intentionally removes the effect of the deregulation provided for by
the 2003 Act when imposing a condition on a premises licence or club premises certificate as a
result of a licence review!onotess),
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16.27 In any of the above circumstances, unless the performance of live music is appropriately
authorised by a premises licence, club premises certificate or TEN, allowing it to take place could
lead to enforcement action and, where relevant, a review of the alcohol licence or certificate.

16.28 A public performance of live unamplified music that takes place between 08.00 and

23.00 on the same day no longer requires a licence under the 2003 Act in any location. An
exception to this is where a specific condition related to live music is included following a review of
the premises licence or club premises certificate in respect of relevant licensed premises.

16.29 As a result of the amendments to the 2003 Act, section 177 of the 2003 Act now only applies
to performances of danceffonoe s,

Key terms used in relation to live music

16.30 Under the live music provisions, “music” includes vocal or instrumental music or any
combination of the two. “Live music” is a performance of live music in the presence of an audience
which it is intended to entertain. While a performance of live music can include the playing of some
recorded music, ‘live’ music requires that the performance does not consist entirely of the playing
of recorded music without any additional (substantial and continual) creative contribution being
made. So, for example, a drum machine or backing track being used to accompany a vocalist(iotoe
1 or a band would be part of the performance of amplified live music. The performance of a DJ
who is merely playing tracks would not be classified as live music, but it might if he or she was
performing a set which largely consisted of mixing recorded music in a live performance to create
new soundstreessl There will inevitably be a degree of judgement as to whether a performance is
live music (or recorded music) and organisers of events should check with their licensing authority
if this consideration is relevant to whether the activity is authorised by a licence or certificate. In the
event of a dispute about whether a performance is live music or not, it will be for the licensing
authority initially and ultimately, for the courts to decide in the individual circumstances of any
case.

16.31 A “workplace” is as defined in regulation 2(1) of the Workplace (Health, Safety and Welfare)
Regulations 1992 and is anywhere that is made available to any person as a place of work. Itis a
very wide term which can include outdoor spaces, as well as the means of entry and exit.

16.32 A “relevant licensed premises” for the purposes of this chapter is one which is authorised to
sell or supply alcohol for consumption on the premises by a premises licence or club premises
certificate. Premises cannot benefit from the deregulation introduced by the 2012 Act by virtue of
holding an authorisation for the sale or supply of alcohol under a TEN. !fectnote 531

Recorded music

16.33 No licence is required for recorded music where it takes place on premises which are
authorised by a premises licence or club premises certificate to be used for the supply of alcohol
for consumption on the premises. However, recorded music remains licensable:

« Where the playing of recorded music takes places before 08.00 or after 23.00 on any day;

« where the playing of recorded music takes place at a time when the relevant licensed premises
are not open for the purposes of being used for the sale or supply of alcohol for consumption on
the premises; oo 501

« Wwhere the playing of recorded music takes place at relevant licensed premises in the presence
of an audience of more than 500 people; and
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« where a licensing authority intentionally removes the effect of the deregulation provided for by
the 2003 Act (as amended). liootnote 611

Plays and dance

16.34 No licence is required for a performance of a play or dance to the extent that certain
qualifying conditionsieeneeszl gre satisfied. However a performance of a play or dance remains
licensable:

« where the performance takes places before 08.00 or after 23.00 on any day; or
« Wwhere the performance takes place in the presence of an audience of more than 500 people.

Indoor Sport

16.35 No licence is required for an indoor sporting event to the extent that certain qualifying
conditionsieree &3l gre satisfied. However an indoor sporting event remains licensable:

« Wwhere the event takes places before 08.00 or after 23.00 on any day;
o Where the event takes place in the presence of more than 1000 spectators.

Licence conditions

Live Music or recorded music

16.36 Any existing licence conditionste54 (or conditions added on a determination of an
application for a premises licence or club premises certificatelneessl) which relate to live music or
recorded music remain in place, but are suspended between the hours of

08.00 and 23.00 on the same day where the following conditions are met:

« at the time of the music entertainment, the premises are open for the purposes of being used
for the sale or supply of alcohol for consumption on the premises;

« if the music is amplified, it takes place before an audience of no more than 500 people; and

« the music takes place between 08.00 and 23.00 on the same day.

16.37 Whether a licence condition relates to live or recorded music will be a matter of fact in each
case. In some instances, it will be obvious that a condition relates to music and will be suspended,
for example “during performances of live music all doors and windows must remain closed”. In
other instances, it might not be so obvious: for example, a condition stating “during performances
of regulated entertainment all doors and windows must remain closed” would be suspended
insofar as it relates to music between 08.00 and 23.00 on the same day to an audience of up to
500, but the condition would continue to apply if there was regulated entertainment after 23.00.

16.38 More general licence conditions (e.g. those relating to overall management of potential noise
nuisance) that are not specifically related to the provision of entertainment (e.g. signage asking
patrons to leave quietly) will continue to have effect.

16.39 Chapter 9 of this Guidance sets out how a licensing authority must determine applications
for a new licence or to vary an existing premises licence. Licence conditions imposed, in
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accordance with paragraphs 9.42 to 9.44, for live or recorded music activities will only apply if the
activity meets the criteria of having more than 500 people present, and/or the activities are taking
place between 23.00 and 08.00.

16.40 These conditions will, in effect, be suspended between 08.00 and 23.00 if a performance of
live music or the playing of recorded music takes place before an audience of 500 people or fewer,
but will remain on the face of the licence for when these activities may take place under other
circumstances.

16.41 Where a performance of live music or the playing of recorded music on relevant licensed
premises is not licensable, it remains possible for anyone to apply for a review of a licence or
certificate, if there are appropriate grounds to do so.!fecinote 661

Beer gardens

16.42 Beer gardens are often included as part of a premises licence or club premises certificate.
Live amplified music that takes place in a beer garden is exempt from licensing requirements,
provided the beer garden is included in the licence or certificate applying to the relevant licensed
premises, and the performance takes place between

08.00 and 23.00 on the same day before an audience of 500 people or fewer.

16.43 Where a beer garden does not form part of the relevant licensed premises and so is not
included in plans attached to a premises licence or club premises certificate, it is nevertheless very
likely that it will be a workplaceleesr, Paragraph 12B of Schedule 1 to the 2003 Act says that a
performance of live music in a workplace that does not have a licence (except to provide late night
refreshment) is not regulated entertainment if it takes place between 08.00 and 23.00 on the same
day in front of an audience of no more than 500 people. Note that the exemption in paragraph 12B
does not apply to the playing of recorded music.

16.44 However, a licensing authority may, where justifiediemeess impose a licence condition that
relates to the performance of live music in an unlicensed beer garden being served by any
associated premises licence or club premises certificate. Provided such a condition is lawfully
imposed, it takes effect in accordance with its terms.

Plays, dance and indoor sport

16.45 Where qualifying conditions are satisfiedi5l any current licence condition that relates to
a performance of a play or dance, or an indoor sporting event for which a licence is no longer
required will (except in the circumstances described in the next paragraph) have no effect.

16.46 Where, however, these non-licensable activities take place at the same time as other
activities for which a licence is required (e.g. the sale or supply of alcohol for consumption on the
premises), conditions included in a licence may nevertheless apply to the non-licensable activities
in the circumstances set out in paragraphs 16.52 and 16.53 (conditions relating to other non-
licensable activities).

16.47 Dance that is sufficiently sexual in nature continues to be regulated. Performances of dance
which are “relevant entertainment” within the meaning of the Local Government (Miscellaneous
Provisions) Act 1982 (“the 1982 Act”) are not deregulated, regardless of the size of the audience or
the time of day. “Relevant entertainment” is defined in the 1982 Act as a live performance or live
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display of nudity that, ignoring financial gain, can be assumed to be provided solely or principally
for the purpose of sexually stimulating any member of the audience. oo 70

16.48 In almost all cases where a performance of dance is potentially licensable as both the
provision of relevant entertainment (under the 1982 Act) and regulated entertainment (under the
2003 Act), the 1982 Act disapplies the entertainment licensing regime in the 2003 Act in favour of
its stricter regime for the control of sex establishments. However, an authorisation under the 2003
Act rather than the 1982 Act will continue to be required where:

« the premises are not licensed as a sex entertainment venue under the 1982 Act, and

e relevant entertainment has been provided at those premises on no more than 11 occasions in
any 12 month period, with none of those occasions lasting longer than 24 hours or taking place
within a month of any other such occasion.

Boxing or wrestling entertainment and conditions relating to combined fighting sports

16.49 An indoor boxing or wrestling entertainment cannot also be an indoor sporting event, and
any contest, exhibition or display that combines boxing or wrestling with one or more martial arts
(‘combined fighting sports’) is — whether indoors or not — a boxing or wrestling entertainment.

16.50 Where a premises licence or club premises certificate purports to authorise a boxing or
wrestling entertainment or combined fighting sports as an ‘indoor sporting event’, the 2013 Order
provides that the authorisation will be treated as having authorised those activities as a boxing or
wrestling entertainment. Those activities will continue to be subject to any relevant conditions
attached to that authorisation.

16.51 A contest, exhibition or display of Greco-Roman wrestling, or of freestyle wrestling, between
two participants (regardless of their sex) does not require a licence provided that certain qualifying
conditions are met. They are that:

« it takes place in the presence of no more than 1,000 spectators;

o it takes place between 08.00 and 23.00 on the same day; and

« it take place wholly inside a building and the spectators present at that entertainment are
accommodated wholly inside that building.

Conditions relating to other non-licensable activities

16.52 If appropriate for the promotion of the licensing objectives, and if there is a link to remaining
licensable activities, conditions that relate to non-licensable activities can be added to or altered on
that premises licence or club premises certificate at review following problems occurring at the
premises. This has been a feature of licence conditions since the 2003 Act came into force. A
relevant example could be the use of conditions relating to large screen broadcasts of certain
sporting events which, combined with alcohol consumption, could create a genuine risk to the
promotion of the licensing objectives. It is also not uncommon for licence conditions relating to the
sale of alcohol to restrict access to outside areas, such as unlicensed beer gardens, after a certain
time.

16.53 Similarly, while karaoke no longer needs licensing as the provision of entertainment
facilitiesteree 1 (and will generally be classed as a performance of live musiciereer2) jt might, for
example, be possible on review to limit the use or volume of a microphone made available for
customers on an ‘open-mic’ night (which encompasses more than just live music), if a problem had
occurred because of customers purchasing alcohol for consumption on the premises becoming
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louder and less aware of causing noise nuisance later in the evening. Another example might be a
condition restricting access to a dance floor at certain times, where the presence of customers in
close proximity who had been consuming alcohol on the premises had led to serious disorder. In
the first instance it is for the licensing authority to satisfy itself that a particular condition is
appropriate and lawful in each case.

Removing licence conditions

16.54 A licence holder who wishes to remove conditions relating to activities that are no longer
licensableinee =l may apply to the licensing authority for a licence variation. In the course of
considering such applications, licensing authorities should remove such conditions unless there
are sufficiently serious and specific concerns about the effects of hosting deregulated
entertainment activities along with the remaining licensable activities taking place in the premises.

Licence reviews: Live and recorded music

16.55 On a review of a premises licence or club premises certificate, section 177A(3) of the 2003
Act permits a licensing authority to lift the suspensionieee7l gnd give renewed effect to an existing
condition relating to music. Similarly, under section 177A(4), a licensing authority may add a
condition relating to music as if music were regulated entertainment, and as if that premises
licence or club premises certificate licensed the music. In both instances the condition should
include a statement that Section 177A does not apply to the condition.

16.56 An application for a review in relation to relevant premises can be made by a licensing
authority, any responsible authority or any other person. Applications for review must still be

relevant to one or more of the licensing objectives and meet a number of further requirementsonoe
75]

Incidental music

16.57 The performance of live music or playing of recorded music is not regulated entertainment
under the 2003 Act if it is ‘incidental’ to another activity “which is not itself a description of
entertainment falling within paragraph 2” of Schedule 1 to the 2003 Act.

16.58 The incidental music exemption can apply to an indoor sporting event or a performance of a
play or dance for which no licence is required, as it takes place between 08.00 and

23.00 on the same day and before an audience which does not exceed the relevant limit. This is
because such an activity is no longer a description of entertainment within the meaning of
paragraph 2 of Schedule 1 to the 2003 Act. This means that, while a performance of live music or
the playing of recorded music cannot be incidental to a boxing or wrestling entertainmentteetee

% such music may be within the scope of the incidental music exemption for an indoor sporting
event or performance of a play or dance for which no licence is required.

16.59 Whether or not music is “incidental” to another activity will depend on the facts of each case.
In considering whether or not live or recorded music is incidental, one relevant factor could be
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whether, against a background of the other activities already taking place, the addition of music will
create the potential to undermine the promotion of one or more of the four licensing objectives of
the 2003 Act. Other factors might include some or all of the following:

e Is the music the main, or one of the main, reasons for people attending the premises and being
charged?

e Is the music advertised as the main attraction?

« Does the volume of the music disrupt or predominate over other activities, or could it be
described as ‘background’ music?

16.60 Conversely, factors which would not normally be relevant in themselves include:

« the number of musicians, e.g. an orchestra providing incidental music at a large exhibition;
e whether musicians are paid,;

« Wwhether the performance is pre-arranged; and

« whether a charge is made for admission to the premises.

16.61 In any disputed case, it will be for the licensing authority initially and, ultimately, for the
courts to consider whether music is “incidental” in the individual circumstances of any case.

Busking

16.62 Busking or street performance is the practice of performing in public spaces for money.
Performances are not limited to music or singing and can take the form of a wide range of activities
that people find entertaining.

16.63 Busking is generally not licensable under the 2003 Act as:

« it often occurs in a place that is not a premises made available (at least in part) for the purposes
of providing entertainmenttioonote77;

« the entertainment is usually incidental to another activity, such as shopping or sightseeing, as
there are few circumstances in which anyone would go out specifically to watch buskers; and

« any unamplified live music is not licensable between 08.00 and 23.00cotmete 781,

16.64 Local authorities may have policies on busking, including codes of conduct or permit
regimes and occasionally byelaws and legislation specific to a local authority — although many
localities have no policy or restrictions.

Incidental film

16.65 An exhibition of a film within the meaning of paragraph 15 of Schedule 1 to the 2003 Act is
not regulated entertainment if it is ‘incidental’ to another activity “which is not itself a description of
entertainment falling within paragraph 2” of Schedule 1 to the 2003 Act.
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16.66 The incidental film exemption can apply to an indoor sporting event or a performance of a
play or dance for which no licence is required as it takes place between 08.00 and

23.00 on the same day before an audience which does not exceed the relevant limit. Such
activities would no longer be a description of entertainment within the meaning of paragraph 2 of
Schedule 1 to the 2003 Act. This means that, while any exhibition of moving pictures cannot be
incidental to a boxing or wrestling entertainmentteee - sych film displays may be within the scope
of the incidental film exemption for an indoor sporting event or performance of a play or dance for
which no licence is required. oot 50l

16.67 Whether or not an exhibition of moving pictures is “incidental”’ to another activity will depend
on the facts of each case. In considering whether or not film is incidental, one relevant factor could
be whether, against a background of the other activities already taking place, the addition of an
exhibition of moving images will create the potential to undermine the promotion of one or more of
the four licensing objectives of the 2003 Act. This would mean that if the BBFC or the relevant
licensing authority has given an age rating to a film, video, or music video, then to qualify for the
“‘incidental film” licensing exemption, the admission of children to the premises will need to be
restricted in accordance with the appropriate age rating. But that is one aspect of one relevant
factor. Other factors to consider in assessing whether film is incidental might include some or all of
the following:

« Is the film the main, or one of the main, reasons for people attending the premises and being
charged?

o Isthe film advertised as the main attraction?

o Does the screening of the film predominate over other activities, or could it be described as
‘background’ images?

« Does the appearance of moving pictures within another entertainment activity, for which no
licence is required (e.g. a performance of a play or dancef=s1) ‘yndermine the promotion of
the licensing objectives?

16.68 In any disputed case, it will be for the licensing authority initially and, ultimately, for the
courts to consider whether film is “incidental” in the individual circumstances of any case.

Entertainment activity provided as part of childcare

16.69 Entertainment activity that is provided as part of childcare will generally not be licensable.
This includes entertainment activity in a nursery or private home. In addition, paragraph 5 of
Schedule 1 to the 2003 Act includes a licensing exemption for an exhibition of a film where the
main purpose is to provide education. Education will generally include all forms of pre-school child
and day care. Furthermore, an exhibition of a film, or the playing of live or recorded music, will
generally be incidental to the activity of childcare and so the incidental music and film exemption in
paragraph 7 of Schedule 1 will also applytereeszl This will generally be the case for any
entertainment activity organised as part of wraparound childcarelenee3 including breakfast clubs,
after school clubs or holiday clubs linked to the child’s school or based in the local community.

Other Licensing regimes
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Copyright

16.70 The deregulation of licensing for the provision of entertainment under the 2003 Act does not
remove the requirement for licences for the use of copyright works. Entertainment activities as
described in paragraph 16.2 may require music and screening licences for example. The
acquisition of such licences will make the entertainment compliant with the Copyright, Designs and
Patents Act 1988, licotnote 841

Leafleting

16.71 The deregulation of entertainment licensing does not remove the prohibition on the
unauthorised distribution of free printed matter in an area that has been designated under
Schedule 3A of the Environmental Protection Act 1990eessl The organisers of the event or
entertainment may need to obtain consent from the relevant principal litter authority before giving
out free printed promotional material (leaflets, flyers, cards etc.) in a public place in certain areas.

Child performers

16.72 Child performance legislationteeesl requires that a licence must be obtained from a child’s
home local authority before a child can take part in certain types of performance and activities. A
licence may be required whether or not any payment is made for the child to perform. The
deregulation of entertainment licensing does not alter the regulations on when children can take
part in performancestieotote 871,

17. Early morning alcohol restriction orders

General

17.1 This chapter provides guidance to licensing authorities about Early Morning Alcohol
Restriction Orders (“EMROs”). The power conferred on licensing authorities to make, vary or
revoke an EMRO (or propose to take any of these steps) is set out in sections 172A to 172E of the
2003 Act. The exercise of the licensing authority’s functions may be delegated by its committee to
a sub-committee, other than the decision to make, vary or revoke an EMRO (which is exercised by
its full council). This power enables a licensing authority to prohibit the sale of alcohol for a
specified time period between the hours of 12am and 6am in the whole or part of its area, if it is
satisfied that this would be appropriate for the promotion of the licensing objectives.

17.2 EMROs are designed to address recurring problems such as high levels of alcohol- related
crime and disorder in specific areas at specific times; serious public nuisance; and other instances
of alcohol-related anti-social behaviour which is not directly attributable to specific premises.

17.3 An EMRO:

« applies to the supply of alcohol authorised by premises licences, club premises certificates and
temporary event notices;
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applies for any period beginning at or after 12am and ending at or before 6am. It does not have
to apply on every day of the week, and can apply for different time periods on different days of
the week;

applies for a limited or unlimited period (for example, an EMRO could be introduced for a few
weeks to apply to a specific event);

applies to the whole or any part of the licensing authority’s area;

will not apply to any premises on New Year’s Eve (defined as 12am to 6am on 1 January each
year);

will not apply to the supply of alcohol by those who provide hotel or similar accommodation to
their residents between 12 am and 6am, provided the alcohol is sold at those times only
through mini-bars and/or room service; and

will not apply to a relaxation of licensing hours by virtue of an order made under section 172 of
the 2003 Act.



